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Central Law Journal. 


ST. LOUIS, MO., OCTOBER 25, 1907. 


SOMETHING MORE WITH REFERENCE TO 
GOVERNMENT CONTROL OF CORPORA- 
TIONS. 

The position of the CenrraL Law JourNna 
with regard to government control of rail- 
roads by uniform federal law,. was taken 
purely from the standpoint of expediency and 
the general welfare of the nation, and this 
position was assumed long before this partic- 
ular question had disclosed any particular po- 
litical aspect. 

The suggestion was made in a note to 
au decision relative to the Employers’ Lia- 
bility Act and the construction given it by 
Judge Evans, in the case of Brooks v. So. 
I’ac. Co., 64 Cent. L. J. 52. There we 
made the statement that, ‘‘if the establish- 
ment upon firm ground of a well defined jur- 
isprudence is the surest bulwark of govern- 
ment, why should it not be an object of inter- 
state commerce to secure more certain laws 
than now obtain’ The interstate railroads 
are the great prime factors of business, exer- 
cising a greater force on the destinies of a 
people than all other factors combined, and 
these prime factors are merging into one 
great prime factor, with a greater power for 
good and evil than all the other forces 
of our land. It has become the part of 
government to control these great forces hy 
laws, so, as they have been merging, the pol- 
icy of government must merge its forces, in 
order to reasonably control the situation * 
* *-~ all political forees are shaping their 
policies to this end.’’ ‘In viewing this ques- 
tion we were confronted with a condition 
toward which, as said, ‘‘all political fore s 
were shaping their policies.”’ These policies 
were on the one jiand government control, 
on the other government ownership. In 
cither event it was due process of law. It 
occurred to us then, that, in order to secure 
the best results, uniform laws should be 
adopted, and as these prime factors were na- 
tional in character the federal laws should be 
made to control and direct them. 








It was from this view point that we thought 
the Federal Employers’ Liability Act should 
have the rules of construction applied, and 
when thus applied, we thought that act should 
be regarded as constitutional. One other opin 
ion of the United States court was handed down 
about the same time, upholding Judge Evans’ 
opinion which we criticised, and since then 
four opinions have been given upholding our 
criticism. It is now contended that govern- 
ment control of railroads by federal proced- 
ure, is a menace to the rights of the states. 
This statement comes from a source proposing 
government ownership of ° railroads. This 
being true, how are the states and their pow- 
ers menaced more by government control by 
uniform federal laws, than, by uniform fed- 
eral laws necessary in the very nature of gov- 
ernment ownership? There has come a me- 
nace to the general welfare of the nation by 
such control as has been exercised by private 
ownership of railroads. Because the rail- 
roads and the telegraph lines are the prime 
factors or forces of our land, and because 
they are quasi public institutions, so regulated 
and controlled by individual owners as to con- 
serve their selfish interests, it has become the 
greatest question of the hour how best to con- 
serve these forces so as to promote the gen- 
eral welfare of the nation, the very object of 
government. To present the elements which 
enter into the consideration of se important a 
question is one of considerable delicacy. Since 
the question has taken on now more of a po- 
litical aspect than when first launched by the — 
Crentrat Law Journat, we deem it entirely 
within our province nevertheless to make an 
effort to present a judicial view of the situa- 
tion. This view places it above political par- 
ties and partisan politics. We say this here, 
in order that our readers may fully under- 
stand and not misunderstand our attitude on 
a question which 1s bound to control the po- 
licies of all political parties, but which is nev- 
ertheless a question, in the fullest sense, of 
due process of law, with which a law journal 
is most properly concerned. 

Uur postal system is a federa: sffair. Has 
it ever been considered an affront to the rights 
of the states that it is soy Who would be will- 
ing to turn over to the states the regulation 
of the postal system by the due process of the 
law, which the many states might propose? 
The expediency of government ownership 
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and direction of the postal system by a uni- 
form policy, no one can consistently deny, 


and no state has ever been heard to deny that, 


the general welfare of the nation is not thus 
best conserved. Now whether the 
are controlled by a uniform federal policy by 
government ownership or by federal regula- 
tion by a uniform policy, no more injures or 
interferes with the rights of a state, than the 
pursuing of a federal policy with regard to 
our postal system. ‘‘We, the people’’ estab- 
lished it for the general welfare of the nation, 
and the same thing would be true in the event 
of either government ownership or govern- 
ment contro! of railroads. We must not for- 
get, in our just indignation at the methods of 
many, not all the railroad magnates, that the 
railroad companies have rights which have 
been guaranteed and that the welfare of the 
nation may be jeopardized by rash policies 
directed against them. They must be treated 
fairly if we would sustain good government 
where they are the great commercial prime 
factors, without which the land would be of 
comparatively little value. 
prise which the extensive 
building of the prosperity 
which has resulted, should.insure fair treat- 
ment, even though, in many instances, unde- 
served by particular railroad magnates. 

The concentration of great power in the 
hands of a few men is a menace to the general 
welfare of the nation. It nevessarily follows 
that process of law should be concentrated 
into one system to prevent injustice and reg- 
ulate the affairs of these corporations so that 
the general welfare of the people shall not be 
menaced or that injustice be done such cor- 
porations. If this takes some of the 
functions which states have hitherto exercised, 
it is because the nature of the problem 1s 
such as to make it more expedient to handle 
it by one power which the people have created 
for the very purpose of meeting such emer- 
gencies. 

It needs no argument to show that one 
power sufliciently equipped can handle sucha 
problem better than forty-eight powers not so 
wellequipped of which each of those forty-cight 

may have «a voice in the shaping. 
Oue of tle objects of consolidation in business 
affairs has been for the purpose of econ- 
omy. The states will be saved much expense 
by the policy which unites them in. the one 


railroads 


Business enter- 
brought about 


railroads «and 


away 


powers 





system of action, and which concerns each 


identically the same as another, and the gen- 
eral welfare will in every way be best con- 


served by leaving such matters as control of 
the railroads to the federal government where 
uniform laws may be secured through a con- 
gress which represents all the people ina 
common interest just such as our postal 
system. 


NOTES OF IMPORTANT DECISIONS. 


TELEGRAPHS AND ‘TELEPHONES — LIABILITY 
OF ‘TELEPHONE COMPANY FOR INJURY RESULT- 
ING FROM LEAVING LOOSE OR UNCUT WIRES ON 
STREETS OR IN PREMISES.—-When a telephone 
company cuts wires either on the highway or in 
a private residence they must protect the uncut 
edges and remove the debris or be responsible 
for the resulting injuries. ‘Thus, in the recent 
case of Home Telephone Company v. Fields, 43 
So. Rep. 711, it appeared that a telephone com- 
pany, on abandoning a system, left wires in a tree 
on the edge of a public road, and one of the wires 
came in contact witha live troiley wire, and car- 
ried an electric current to a wire fence nailed to 
the tree. A traveler on the highway touched the 
fence and was killed by an electric shock. The 
Supreme Court of Alabama held that the negli- 
gence of the company in leaving the wire in the 
tree was the proximate cause of the accident. 

‘Ibe court, in its opinion in the principal case, 
said in part: ‘It cannot be denied that it is the 
duty of a telephone company to look after itsown 
wires, and see that they are not left in a danger- 
ous position, and a failure to do this is a proxi- 
mate cause of injury which results from a loose 
wire falling into the street. Ahern vy, O. 'T. & T. 
Co., 33 Pac. Rep. 40%, 35 l’'ac. Rep. 549, 24 Oreg. 
276, 22 L. R. A. 635. In S.8. & S. R. Co. v. Owen, 
132 Ala. 420, 31 So. Rep. 598, it was held when 
negligence of acarrier creates,an apparent neces- 


sity for a passenger to leap froura moving car, 
and the leap produces injury. the negligence is 


the proximate cause of the injury. It is not de- 
nied that the railroad company was a tort-feasor 
in this case, and under the evidence, it ix appar- 
ent, that the defendant company was also guilty 
of a wrongful act. It is manifest that the leaving 
of a wire of the company to dangle from a tree 
was a piece of gross negligence, which must be 
regarded as the proximate Cause of the injury.” 
The general ground of negligence here asserted, 
that a telephone company wust look after its 
louse Wires and is responsible for any loss ocva- 
sioned by failing to properly guard or remove 
them, applies also to cases where wires are re- 
moved from private residences and the ends left 
exposed and improperly guarded. ‘Thus, in the 
case of S. B. T. & T. Co. v. MeTyer, 137 Ala. 601, 
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34 So. Rep. 1020, 97 Am. St. Rep. 62, the court 
says: ‘The presence of a dangerous thing is not 
justified by any consideration of public good or 
convenience. * * * So when they (the wires) were 
originally carried into the building and equipped 
and maintained to supply the service to the owner, 
but at his instance the service has been discon- 
tinued and the instrument removed, and the com- 
pany, instead of then removing the wires, merely 
cuts them loose frum the instrument, twists their 
ends together and leaves them thus dangling in 
the building, so that atmospheric — elec. 
tricity, striking them anywhere along the 
course on the outside, will be inducted into the 
building and there discharged, to the peril of per- 
sons and property, this is an unpalliated wrong 
onthe part of the company. Itis the creation 
and maintenance of a dangerous situation without 
the warranting occasion for it which may exist 
when the lines are in use—without any occasion 
whatever in fact; and the company is liabie in 
damages for whatever injuries may result to per- 
sons and property rightfully on the premises.” 


HiGHWwAyYs—WuHaArT Usk OF THE SPARKER OF 
AN AUTOMOBILE ON THE HiGHWAyY CONSTI- 
TUTES NEGLIGENCE.—The automobile has be- 
come as having equal rights with horses, bicycles 
and pedestrians on the public highway, and the 
tendency is to regard those peculiarities of the 
automobile such as the sudden explosions of the 
sparker as being within the natural and neces- 
sary use of the machine, and not of itself to con- 
stitute negligence and impose on the owner of 
such a machine the obligation of an absolute in- 
surer for the injuries caused by such noises. 
‘Thus in the recent case of House v. Cramer. 112 N. 
W. Rep. 3, the Supreme Court of lowa held that 
where ‘‘the operator of an automobile stopped it 
in the street near a blacksmith shop, and antici- 
pated starting again shortly, he was not negli- 
gent in allowing the explosions from his gaso- 
line engine to continue, unless be saw that they 
were frightening plaintiff's team, or in the exer- 
cise of oMlinary care ought to have noticed it. and 
by ordinary diligence might have stopped the 
explosions in time to have avoided the runaway.” 

The court reviews the authorities on this ques- 
tion as follows: ‘The owners of automobiles 
have the same rights in the roads and streets as 
the drivers of horses or those riding a bicycle or 
traveling by some other vehicle. But they are.to 
use this means of locomotion with due regard for 
the rights of others having occasion to travel on 
the highways. ‘lhe degree of care required nec- 
essarily depends somewhat on the character of 
the agency employed, and therefore the speed, 
size, appearance, manner of movement, noise, 
and the like may be taken into consideration in 
determining the degree of care to be exacted 
from the operator of an automobile. Hannigan 
v. Wright (Del. Super.), 63 Atl. Rep. 234; Wright 
vy. Crane, 1% N. W. Rep. 71, 142 Mich. 508; 





Shinkle v. McCullough, 116 Ky. 960, 77 S. W. 
Rep. 196, 105 Am. St. Rep. 249. As was observed 
in the case first cited, though comparatively new 
in use, there is npthing novel in the principles of 
law to be applied with respect to travel in them 
on the highways. All that is exacted is reason- 
able care and caution for the safety of others. 
The decisions thus far have proceeded on this 
principle, and will be collected in the notes to 
Mcla'yre v. Orner (Ind.), 4 L. R. A. (N.S.) 113; 
Christy v. Elliott. 198 Am. St. Rep. 196, 1 L. R. 
A. (N. 8.) 215. 3 Am. & Eng. Cases, 487. See 
Hennessey V. ‘l'aylor, 189 Mass. 583, 76 N. E. Rep. 
224, 3 L. R. A. (N. 8.) 345; Raber v. Hinds 
(Iowa), 110 N. W. Rep. 59%. The difficulty is in 
applying the principles to the facts, owing to the 
novelty inthe latter. Of course, noises incident 
to the operation of the machine are not, of them- 
selves, negligent. Such isthe holding with ref- 
erence to the use of engines on railroads in cases 
cited by appellant. Abbot v. Kalbus, 74 Wis. 504, 
43 N. W. Rep. 367. And by the same court this 
rule has been applied to motor cars. Eischman 
v. Bunchheit, 107 N. W. Rep. 325, 128 Wis. 385. 
But noises may be emitted from a railway engine 
under such circumstances as to render the com- 
pany liable for negligence. Andrews v. Rail- 
way, 77 [owa, 669, 42 N. W. Rep.513; Toledo R. 
Co. v. Harmon, 47 Ill. 299, 95 Am. Dec. 489; Cobb 
v. Railway, 37 8. Car. 194, 15 8S. E. Rep, 878; 
Alsever v. Railway, 115 Iowa, 338, 88 N. W. Rep. 
841, 56 L. R. A. 748. The same is true with re- 
spect to automobiles. The noise attendant on 
the operation of the machine necessarily depends 
on its character, and somewhat on the power em- 
ployed. The defendant's vehicle was propelled 
by a gasoline engine, which, as the jary was in- 
structed, ‘when in motion, is attended by explos- 
ive noises, and even when standing still, if the 
machinery is yet in motion, may make a whir- 
ring, grinding sound, and itis a matter of com- 
mon knowledge that horses may be frightened 
thereby.” ‘The operator is charged with notice 
of this fact, clearly recognized by the statute 
cited, and with the duty of so handling his own 
vehicle as not to unduly interfere with tbe use of 
the highway by others. See Wolf v. Des Moines 
Elevator Co., 126 Iowa, 659, 98 N. W. Rep. 301, 
102 N. W. Rep. 517. As said in Indian Springs 
Co. v. Brown, 74 N. E. Rep. 616, 165 Ind. 466, 1 
L. R. A. (N. S.) 288, in referring to those travel- 
ing by automobiles and other modes: ‘Kach is 
required to regulate his own use by the observ- 
ance of ordinary care and caution to avoid receiv- 
ing injury as well as inflicting injury upon the 
others, and in this the quantum of care re- 
quired isto be estimated by the exigencies of the 
peculiar situation; that is, by the place, presence 
or absence of other vehicles and travelers, 
whether the horse driven is wild or gentle, 
whether the conveyance and power used are com- 
mon or new to the road, the known tendency of 
any feature to frighten animals.’ ”’ 
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THE SEGREGATION OF HAWAIIAN 
LEPERS BY ADMINISTRATIVE PRO- 
CESS. ‘ 





Through the courtesy of C. W. Ashford, 
Esq., of Honolulu, T. H., the writer’s atten- 
tion has been particularly directed to the laws 
of Hawaii relating to the segregation of 
lepers. Lengthy and elaborate provisions to 
secure such segregation were enacted in 
1905, and these provisions have recently been 
attacked upon the ground that they violate 
the ‘‘due process’’ guarantee of the Federal 
Constitution. The case of Kaipu v. Pink- 
ham, now pending before the Supreme Court 
of the United States, seeks to obtain from 
that court an expression upon the constitu- 
tionality of the provisions in question. ‘The 
case is an appeal from the District Court of 
the United States for the Territory of Hawaii, 
and is based substantially upon the following 
statement of facts: The mother of the peti- 
tioner was taken into custody and detained at 
‘a ‘‘Receiving Station’’ by the defendant, the 
‘*Executive Officer of the Board of Health’’ 

_of the Territory of Hawaii, for the purpose, 
after having, ‘‘in conformity with the regula- 
tions of the Board of Health and the laws of 
the Territory of Hawaii, been legally exam- 
ined and—propounced a leper by the proper 
medical authority,’’ of being transported to 
the Leper Colony. The petitioner alleges 
that the preceeding, by which her mother was 
examined and pronounced a leper, was not 
such a proceeding us to afford her notice and 
an opportunity of being heard. An applica- 
tion was made for the writ of habeas corpus, 
and after a hearing \the mother of the peti- 
tioner was remanded to the custody of the 
officers and agents’ of the Board of Health. 

The provisicns of the Hawaiian Statutory 
law called into question by this appeal are as 
follows: 


‘Sec. 1120. Government Land For. The 
president of.the board of health is authorized, 
with the approval of the said board, to re- 
serve and set apart any land or portion of 
land owned by the government, for a site or 
sites of an establishment or establishments, to 
secure the isolation and seclusion of such lep- 
rous persons as in the opinion of the board of 
health or its: agents may, by beipg at large, 
cause the spead of leprosy. 

‘Sec. 1122. Lepers, Confinement. The 
board of health, or its agents are authorized 





and empowered to cause to be isolated and 
confined, in some place or places for that pur- 
pose provided, all leprous patients who shal! 
be deemed capable of spreading the disease 
of leprosy ; and it shall be the duty of every 
district magistrate, when properly applied to 
for that purpose by the board of health or its 
authorized agents, to cause to be arrested and 
delivered to the board of health or its agents, 
any person alleged to be a leper, within the 
jurisdiction of such district magistrate; and 
it shall be the duty of the high sheriff of the 
Territory of Hawaii and his deputies and of 
the police officers, to assist in securing the 
conveyance of any person so arrested to such 
place as the board of health, or its agents may 
direct, in order that such person may be sub- 
jected to medical inspection, and thereafter 
to assist in removing such person to a place 
of treatment, or isolation, if so required by 
the agents of the board of health.’’ 


And, in addition to the foregoing, the fol- 
lowing rules and regulations of the board of 
health are attacked : 


Examination of Lepers. ‘‘Resolved, That 
in all future examinations by the Board of 
Examining Physicians of all persons sus- 
pected of having leprosy the following rules 
shall prevail in classifying the person so 
examined : 

‘*Ist. The Board of Examining Physicians 
shall consist of five physicians appointed by 
the board of health. 2nd. All persons ex- 
amined by this board of examining plysi- 
cians shall be placed in one of the following 
classifications, viz.; a, not a leper; b, sus- 
pect; c, leper. 3rd. If in the opinion of 
three or more of the examiners, any person 
examined is ‘not a leper’ he or she shall be 
so declared. 

‘Tf in the opinion of three or more of the 
examiners, any person examined is a ‘sus- 
pect,’ he or she shall be so declared. If 
in the opinion of three only of the e€aminers 
any person is a ‘leper,’ he or she shall be 
classed as a ‘suspect,’ with the condition that 
he or she report to the examining board 
within six months for re-examination. If 
in the opinion of four or more of the exami- 
ners any person examined is a leper he or she 
shall be so declared.’’ 


The petitioner in the case above referred 
to, while admitting that ‘‘administrative pro- 
cess’’ may mean ‘‘due process of law’’ 
within the meaning of the Federal Constitu- 
tion, and that under the police power pro- 
visions for the segregation of lepers may be 
made upon the same authority as the right of 
government to provide for the segregation of 
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insane persons, demes that the provisions 
above given are such a constitutional exercise 
of authority. In support of this contention 
great stress is laid upon the nature of the 
disease of leprosy itself. Copious quotations 
are made from leading authorities in this 
respect, a few of which are as follows: 
Leprosy is ‘‘an endemic, chronic, consti- 
tutional disease analogous to syphilis and 
varying in its morbid manifestations, accord- 
ing to whether the brunt of the disease falls 
on the skin, nerves, or other tissues.’’' ‘‘A 
specific disease, the result of infection by the 
bacillus leprae, running a chronic course 
and tending to a fatal issue.’’? *‘*The disease 
is a distinetly chronic one having an ex- 
tremely slow and prolonged period of in- 
cubation. The seeds of leprosy take something 
like half a century to mature. It may be lat- 
ent for many years until developed by some 
depressing influence.’’? ‘‘It is communi- 
cated from man to man, but seems usually to 
require extreme intimacy of association.’’* 
‘*Contagion.—The question whether leprosy 
is contagious or not was answered by the Col- 
lege of Physicians’ Report of 1867, and that 
of the Hawaiian Gover.ment in 1886, in the 
negative, while the majority of the recent 
Leprosy Commission is also reported to take 
the same view.’’® ‘The all but unani- 
mous conviction of the most experienced 
observers in different parts of the world is 
quite opposed to the belief that leprosy 
is contagious, or communicable by prox- 
imity or contact with the diseased. The 
evidence derived from the experience of the 
attendants in leper asylums is especially con- 
clusive on this point. The few instances 
that have been reported in a contrary sense, 
either rest on imperfect observation, or.they 
are recorded with sv little attention to the 
necessary details, as not to affect the above 
conclusion.’’® ‘*Its communicability, other- 


wise than by inoculation, is doubtless rare - 


1 Crocker, Diseases of the Skin, 2nd “Ea. 456, Tit. 
Lepra. 

2 Quain’s Dictionary ‘of ,Medicine, ard Ed,, Tit. 

Leprosy. 

3 Crocker, supra, 566, 567; Sir Morrell Mackenzie, 
“The Terrible Revival of Leprosy,” Nimeteenth Cen- 
tury Magazine, Dec., 1889, p. 928;Quain, supra, 860. 

4 Century Dictionary, Tit. Lepra. 

5 Crocker, supra, 566. 

6 Report on Leprosy by the ee Collage ot Physi- 
cians, Londun, 1867, p. 69. i 





under ordinary conditions, and it is probabe 
that it ig so only in the-same way that phthisis 
may ‘be communicated by prolonged associa- 
tion ‘in aconfined space and breathing a 
highly contaminated atmosphere.’’? 

Inthe light of the foregoing authorities as to 
the nature of the disease, there would seem 
to be some ground for the coatention that 
leprosy does not call for the same ‘tadminis- 
trative process’’ as does a disease that is 
highly contagious, rapid development and 
fatal in its tendency, such as plague, cholera, 
small-pox and yellow fever. That there aré 
cases calling for different modes of proceduré 
is clearly pointed out by Judge Cooley when 
he says, ‘‘Due process of law in each particu- 
lar case means, such an exertion of the powers 
of government as the settled maxims of law 
permit and sanction, and under such safe- 
guards for the protection of individual rights 
as those maxims prescribe for the class of 
cases to which the one in question belongs.’’® 

Because of the nature of the disease, as in- 
dicated above by the authorities, the supreme 
court will, no doubt, seriously consider the 
objections raised, and, to the writer’s mind, 
will consider in connection with the case the 
method of procedure required for the segre- 
gation and detention of demented persons. 
There can be no question whatever, as to 
the right of the government to provide for 
segregation of lepers, just as it might do with 
consumptives, if it saw fit. But suppose that 
the government should decide to segregate 
consumptives, would there not be required 
such a procedure as to give to the person 
charged with being a consumptive notice of 
hearing, and an opportunity to be heard upon 
the issue? Great latitude is always given to 
states in regard to police power, and courts 
are reluctant to interfere with provisions 
enacted for the protection and safety of the 
citizens; but they will not let a great injus- 
tice.be done merely because the state has 
enacted a law under its police power when 
there is not sufficient cause for such. | | 

Under thie Hawaiian law, and the rules pro- 
mulgated by the board of health, there is 
given to the suspected leper no legal notice 
of the proceedings, nor does it afford him ‘an 
opportunity to call witnesses to testify ‘as to 


7 Crocker, supra, 567. 
8 Cooley, Constitutional Limitations, 5th Ed., 436, 
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whether or not he is afflicted with the awful 
disease, but on the contrary, le must rest his 
case upon the opinion of several physicians, 
the choosing of which he has no word in, and 
who may be notoriously incompetent, or 
actuated by motives of prejudice or envy. 
When one considers the awful sentence-to be 
pronounced upon'the person so charged—to 
be deported and confined with incurables— 
(loes it not seem reasonable that there ought 
to be an extra precaution taken, especially in 
view of the fact that a few days remaining at 
large would not in any marked degree endan- 
ger the safety of the community ¢ 

In connection with the question presented 
it is interesting to note several decisions, of 
which the court will probably take cognizance 
in their considerations. In Ilughes_ v. 
Jones,” which was an insanity case, the New 
York court has this to say: 

“The right to judicially learn whether a 
person was alunaic or not, was inferred 
from the right to his care and custody pro- 
vided he Thus it appears that 
* these proceedings have always been instituted 
in behalf of the public,—at first in behalf of 
the king, as the guardian of his subjects, and 
then in behalf of the people of the state who 
succeeded to the rights of the king in this re- 
gard. The inquisition is an essential step 
preliminary to assuming control. It is ajudi- 
cial determination that the person proceeded 
against is one of the class of persons whose 
care and custody has been delegated to the 
courts by the public. Although it involves 
the forfeiture or suspension of civil rights 
over person or property, it acts upon the 
statwaof the individual only. . All the other 
results ‘follow the judicial decision that the 
status of the alleged lunatic has changed from 
soundness to unsoundness of mind. It is 
then and only then that the courts assume 
control, which they exercise through their 
own appointee who is subject, at all times, to 
their orders. * * The law is set in 
motion by information of a more or less formal 
character spread before the court, not by a 
party, but in a criminal prosecution, by 
someone who assumes to act in the matter,’ 

In the case of Jn ve Smith,!” which arose 
by reason of a quarantine in Brooklyn be- 
cause of small-pox, the court said: 


was such. 


$116 N. Y. 67. 
” 146 N. Y. 68, 48 Aim. St. Rep. 769. 





“The question presented, like all those 
which involve the right to restrain the citizen 
in his personal liberty, or to interfere with his 
pursuit of a lawful avocation, demands a 
careful consideration of the provisions of law, 
under which the right is asked to be con- 
ferred. Where such a right is claimed, it 
must appear very clearly and _ satisfactorily, 
not only that it has been conferred by the 
law, but, also, that in its exercise the facts 
were present which justitied it.’’ 

Probably one of the most interesting cases 
is that of State v. Billings.'! In the course 
of its Opinion the court gives consider- 
able attention to interpretation of what con- 


stitutes ‘‘due process of law.’’ ‘These 
words do not mean anything which the legis- 
lature may see fit to declare to be ‘due 


process of law,’ for there are certain funda-’ 
mental rights which our system of jurisprud- 
ence has always recognized, which not even 
the legislature can disregard in proceedings 
by which a person is deprived of life, liberty 
or property, and one of these is ‘notice before 
judgment in all judicial proceedings,’ ’’ and 
the court proceeds:'? ‘‘In commenting 
upon the difficulty of detining these words 
it has been said that it is wisdom to leave 
the meaning to be evolved by the gradual pro- 
cess of judicial inclusion and exclusion, as 
the case presented for decision shall re- 
quire.'*® But it may be stated generally that 
due process of law requires that a party shall 
be properly brought into court, and that he 
shall have an opportunity, when there, to 
prove any fact which, according to the con- 
stitution and the usages of the common law, 
would be a protection to him or to his prop- 
erty.14 Dve process of law requires an 
orderly proceeding adapted to the nature of 
the case in which the citizen has an opportu- 
nity to be heard, and to defend, enforce, and 
protect his rights. A hearing, or an oppor- 
tunity to be heard, is absolutely: essential. 
‘lue process of law’ without these conditions 
cannot be conceived.'* It follows that any 
method of procedure which a legislature may, 
in the uncontrolled exercised of its power. 
see fit to enact, having for its purpose the de- 


11 65 Minn. 467, 43 Am. St. Rep. 525. 

12 43 Am. St. Rep. 527. 

13 Davidson v. New Orleans, 96 U. S. 104. 

14 People v. Board of Supervisors, 70 N. Y. 228. 

15 Stuart v. Palmer, 74 N. Y. 183,30 Am. Rep. 289. 
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privation of a person, of his life, liberty or 
property, is in no sense the process of law 
designated and imperatively requ.red by the 
constitution. And while the state should 
take charge of such unfortunates as are dan- 
gerous to themselves and to others, not only 
for the safety of the public, but for their own 
amelioration, due regard must be had to the 
forms of law and to personal rights. To the 
person charged vith being insane to a degree 
requiring the interposition of the authorities 
and the restraint provided for, there must be 
given ‘notice of the proceeding, and also an 
opportunity to be heard in the tribunal which 
is to pass judgment upon his right ta his per- 
sonal liberty in the future. There must be a 
trial before judgment can be pronounced, 
and there can be no proper trial unless there 
is guaranteed the right to produce witnesses 
and submit evidence.’’ 

In Evans v. Johnson,!® the West Vir- 
ginia court expresses practically the same 
ideas, where it-is said: ‘*‘It lies at the foun- 
dation of justice in all legal proceedings, that 
the person to be affected have notice of such 
proceedings. As such an appointment takes 
from the person the possession and control of 
his property and even his freedom of person, 
and commits his property, his person, his 
liberty, to another, stamps him with the 
stigma of insanity, and degrades him in public 
estimation, no more important order touching 
aman can de made, short of conviction of 
infamous crime. Will it be said, in answer 
to this, that he is insane, and that notice to 
an insane man will do himno good? The 
reply is, that his insanity is the very question 
to be tried, and he the only party interested in 
the issue. In many cases, if notice be given 
him, he will be prompt to attend, and in per- 
son be the unanswerable witness of his sanity. 
In some cases, if notice be not given, those 
interested in using his property or robbing 
him of it will effectuate a corrupt plan. Al- 
most as well might we convict a man of crime 
without notice. ‘There is abundant authority 
for this position. Even though the statute 
be silent regarding notice, as ours is in the 
matter of appointment of committees by the 
county courts, though the statute providing 
for the appointment by circuit court requires 
notice, yet the common law steps in and re- 


16 39 W. Va. 209, 45 Am. St. Rep. 912. 





quires it. In Molton v. Henderson,!? it was 
held that ‘‘inquisition of lunacy without ‘per- 
sonal notice to the alleged non compos is 
void, and so is the appointment by the pro- 
bate court of a guardian for said lunatic, and 
the proceedings by such guardian for a sale 
of lands belonging to said lunatic.’’ A stat- 
ute authorizing an inebriate to be committed 
to a hospital on ex parte proceeding was held 
void by the New York Supreme Court.!* 

Similar authorities might be added, but 
since there is no question as to what is neces- 
sary before one cen be adjudged insape, why 
prolong citations? While there is a simi- 
larity between confinement of demented per- 
sons, and segregation of lepers, as above 
stated, yet there is also a dissimilarity. But, 
if the court of last resort holds ‘‘administra- 
tive process,’’ a proper procedure in this case, 
how far may the state not go in the curtail- 
ment of individual liberty of persons who are 
unfortunate enough to be afflicted with any 
disease, whether it be one that requires ex- 
traordinary procedure to control or not, 
The decision of the supreme court in the case 
of Kaipu v. Pinkham will be well worth read- 
ing when it is handed down. 

W. F. Meter. 
Spokane, Wash. 


17 62 Ala. 426. 
18 In re Janes, 30 How. Pr. 446. 


CARRIERS — LIABILITY FOR LOSS OF GOODS 
THROUGIE ACT OF GOD COUPLED WITH 
DELAY. 





ALABAMA GREAT SOUTHERN R. CO. v.d. Ae 
ELLIOTT & SON. 





Supreme Court of Alabama, April 20, 1907. 


Aconsignment of flour was delivered to a carrier 
for shipment. It was retained four days before 
being forwarded. Upon the day of its arrival at 
its destination, at 1 o’clock p. m., notice of its arrival 
was sent to the consignee. On the morning of the 
next day, at 1 o’clock, acyclone damaged the goods. 
Held, that the carrier was liable forthe damage, since 
its negligence, resulting in the delay at the place of 
shipment, continued tobe an active cause until the 
consignee had a reasonable time after their arrival 
within which to remove the goods. 


Simpson, J.: This was an action for damages 
resulting from the failure to deliver part ofa 
certain lot of flour and delivering another portion 
of the same ina damaged condition. The as- 
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sigoments of error relate entirely to the ruling of 
the court on certain demurrers to pleas, and the 
facts, as set out in the pleading, are that the flour 
was delivered to the Louisville & Nashville Rail- 
road Company at Evansville, Indiana, to be car- 
ried to the plaintiff at Moundville, Alabama, a 
place of about 150 inhabitants, on the line of the 
defendant company. Said flour was delivered to 
the defendant company, at Birmingham, Ala- 
bama, on the 17th day of January, 1904, and by it 
shipped out from Birmingham on the 2Ist day of 
January. It reached Moundville in the same 
condition as received. on said 2lst day of Janu- 
ary, at 1 o’clock p. m., and notice was sent to the 
plaintiff of its arrival; but on the morning of the 
22d of January, at 1 o’clock, a violent cyclone 
swept over the Country and caused the damage 
complained of. 

The only question presented by the assign- 
ments and briefs of counsel, is whether or not, 
admitting the delay at Birmingham, the defend- 
antis liable on account of the damages done by 
the act of God, to-wit. the cyclone, at Mound- 
ville, 12 hours after the goods reached said desti- 
nation. Ina recent case before this court, where 
the carrier to which the goods were delivered for 
shipment retained the same in its possession, 
‘without shipment, for a period of 11 days, and on 
the eleventh day said goods were prac‘ically de- 
stroyed by a cyclone, this court, recognizing the 
fact that there is a serious conflict in the decis- 
ions of other states, placed itself in the column of 
those holding the carrier liable. Ala. Great 
So. R. Co. v. Quarles & Couturie (Ala.), 40 So. 
Rep. 120,5 L. R. A. (N. 38.) 867. It will be no- 
ticed that the facts in this case are not identical 
with those in the case just cited, in that, in that 
cease, the cyclone occurred while the earrier was 
in default, to-wit, during the delay, so that the 
delay and the cyclone were concurring causes. 
This court said: ‘*When there isan unreason- 
able delay onthe part of the carrier in forward- 
ing the goods, and they are destroyed by the act 
of God during this delay, he is nou excused, for 
the reason that it was by his fault that they were 
exposed to the peril.” Page 12], column 2, of 40 
So. Rep., 5 L. R. A. (N. 8.) 867. Again, in com- 
menting on « Massachusetts case holding other- 
wise, though not considered strictly analogous, 
we said: ‘It cannot be held to have approved 
the proposition that adefendant, when liable as 
an insurer, being at fault at the time of the act of 
God caused the loss, could invoke tbat act asa 
defense.”’ Page 122, volumn 1, of 40 So. Rep., 6 
L. R. A. (N.S.) 867. Inthe case of L. & N.R. 
R. Co. v. Gidley, 119 Ala. 523, 24 So. Rep. 753, 
also, the Jeather was destroyed by fire while it was 
being unlawfully detained in the warehouse of 
defendant. Also, in the leading case on the side 
of liability, the goods were overtaken by a flood 
while, being improperly detained at Albany. 
Miehaels v. N. Y. C. R, R., 30 N. Y. 564, 86 Am. 
Dec. 415. The recent case of Bibb Broom Corn 





Co. v. Atchison, T. & S. F.R. Co., 69 L. R. A. 
509, 94 Minn. 269, 102 N. W. Rep. 709, 110 Am. 
St. Rep. 361, holding in line with our decision, 
also emphasizes the fact, stating: ‘The rule that 
permits a carrier to excuse his negligence by an 
act of God, overtaking him while tbus in fault, 
seems to us unsound.’’ Page 512, column 2, of 
59 L. R. A., page 275 of 94 Minn., page 711 of 102 
N. W. Rep., 110 Am. St. Rep. 361. Also: “Ifa 
loss occurs while his wrongful act is in operation 
and force, and which is attributable thereto, he 
should be held liable.“” Page 512, column 2. 
of 69 L. R. A., page 276 of 94 Minn., page 712 
of 102 N. W. Rep., 110 Am. St. Rep. 361. So, in 
the case of Wald v. Pittsburg, etc., R. R. Co., 162 
Ill. 545, 44 N. E. Rep. 888, 35 L. R. A. 356, 53 
Am. St. Rep. 332. where the passenger’s trunk, 
in place of being sent on the train with him, was 
detained and sent on another, which was caught 
in the Johnstown flood, this was treated as a de- 
viation, and, as the act of God occurred during 
the deviation, the company was held responsible. 
Page 338 of 53 Am. St. Rep. In the case of So. 
Pac. Co. v. Boothe (Tex. Civ. App.), 39S. W. 
tep. 585. the goods were transported by a differ- 
ent route from that over which they were shipped, 
and in consequence of the deviation the consignee 
failed to receive notice of their arrival. The 
plaintiff sued in trover (the carrier having 
sold the goods because of the refusal of the con- 
signee to receive them.) ‘be court denied the 
recovery, holding that the consignee should have 
received them, and would have been entitled to 
recover compensation for the difference in the 
value between the time when he should have re- 
ceived the notice and ‘the time when he did re- 
ceive it. In the case of Mich. Cent. R. R. Co. v. 
Curtis, 80 Ill. 324, the fruit trees were shipped 
from Rochester. through Chicago, to various 
points beyond, were delayed about 11 days at 
Chicago, and were frozen when received. The 
railroad company was held liable, the court say- 
ing: ‘They did not have the right to delay un- 
reasonably the delivery of the trees, until they 
would inevitably be destroyed in the hands of the 
next carrier, and then be heard to say that they 
were destroyed in the hands of the company into 
whose hands they passed them for tltimate de- 
livery’’ (page 327); also that ‘*the jury were 
fully warranted in finding that it occurred (that 
is. the freezing) in Chicago, or at least in part, 
before leaving there,’ etc. (page 330). So it 
will be seen that this case is not analogous to 
the present one, as the freezing was a natural 
cause which might have been anticipated. and 
the jury were authorized to ‘ind that it actually 
occurred during the delay. It certainly did oe- 
cur during the transportation. In the third edi- 
tion of Hutchinson on Carriers numerous cases, 
pro and con, on the question of liability in this 
class of cases, are cited, including our own case 
of Ala. Great Southern Railroad Co. v. Quarles 
‘& Couturie (see sections 297-308, inclusive), and 
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in all those holding the carrier liable the act of 
God occurred while the delay,“‘continued and was 
operative,’? so that the two were concurrent 
causes. 

The appellant insists that under the influence 
of this class of decisions, the negligence having 
passed, the same could not be said to concur with 
the act of God. This court holds that the negli- 
gence, resulting in the delay at Birmingham, con- 
tinued to be an active cause until the plaintiff had 
had a reasonable time, after the arrival, within 
which to remove the goods. Hence the causes 
were concurring, and the defendant cannot claim 
that the cyclone was the only proximate cause. 

The judgment of the court is.aflirmed. 


Nore.—Delay in Delivery of Goods by a Common 
Carrier Resulting in Their Partial Destruction by 
Cyclone is Such Proximate Cause as to Give a Right 
to Recover Damages for the Loss.—The loss in such a 
case must fall on some one. The maxim, Jn jure non 
vemota causa sed proxima spectatur (in law the im- 
mediate and not tbe remote cause of any event is re- 
garded). There is no question but thatin the above 
case the proximate cause was the unreasonable delay 
on the part of the railroad company in making the de- 
livery which resulted in placing the goods in such a 
situation that the damage occurred. Every reasonable 
presumption must be taken into consideration in 
favor of the injured party and against the wrong doer, 
is the sense of the other maxim: Omnia praesumun- 
tur cortra spoliatorem. The railroad company 
was guilty of negligence; the party injured was not; 
the presumption must then be that, but for the neg- 
ligence in question, the injury would not have hap- 
pened. The party guilty of negligence, then, ought, 
in the course of justice, to bear the Joss. This we 
take to be the consensus of these two maxims. It is 
hard to see upon what theory justice could be meted 
out in cases which hold that, there is no redress un- 
der such circumstances. Such a rule as that laid 
down in the principal case insures more effort at 
promptness on the part of the common carrier. Itis 
common knowledge that delays are numerous and 
that too, without reason or justification, so that, in 
holding the carrier responsible in such cases the Ala- 
bama court is laying down a rule which is most 
commendable. 

The ground upon which opposite opinions are based 
is that, the act of God, in such cases, is the proximate 
cause of the injury, and not the delay in transporta- 
tion. Inthe case of Hering v. Chesapeake & W. R. 
Co., 101 Va. 778, 45S. E. Rep. 822, the rule is laid 
down that: ‘A common carrier assumes all risks ex- 
cept those caused by the act of God and the public 
enemy. One ofthe instances always mentioned by 
the elementary law writer of loss by act of God, is the 
case of loss by flood or storm. Now, when it is shown 
that the damage resulted from this cause immediately 
he is excused. Railroad Co. vy. Reeves, 10 Wall. 176, 
19 1,.. Ed. 909, and authorities cited, among which is 
Deuny v. N. Y. C. R. Co., 13 Gray, 481, 74 Am. Dec. 
645. In that case it was shown that the defendant was 
guilty of a negligent delay of six days in transporta- 
tion, by reason of which the shipment was overtaken 
by a flood in the Hudson river, and for damages re- 
sulting to the goods shipped, the action was brought. 
The plaintiff alleged the delay of six days whereby 
they were overtaken by the flood. But the court held 





the flood to be the proximate cause and the delay in 
the transportation the remote cause, therefore no 
right of recovery.” Here is where the learned judge 
of the New York court failed of good judgment. 

Proximate and Remote Cause.—In a note to the in- 
teresting case of Gilson v. Delaware, etc., Canal Co., 
36 Am. St. Rep. 807, the writer sets forth that: “The 
legal theory of casual connection is that which is 
briefly set forth in Lord Bacon’s oft-cited gloss upon 
the maxim, Injure non remota causa, etc. ‘It were 
infinite for the law to consider the cause of causes and 
their impulsions one upon another; it therefore con- 
tenteth itself with the immediate cause, and judgeth 
of acts by that, without looking for any further de- 
gree.’ Mr. Wharton (Negligence, Sec. 73) by com- 
paring with this passage the classification of causes in 
another of the great philosopher’s works, shows it to 
be very probable that the ‘proximate cause’ of the 
maxim was regarded by him assynonymous with 
‘efficient’ cause. Whether this inference is correct or 
not, there is no doubt, in the practical application of 
the maxim by the courts this convertibility of these 
terms is always assumed.” The Supreme Court of the 
United States in the case of Insurance Co. v. Boon, 95 
U. S. 117, says: ‘*The proximate cause is the efficient 
cause, the one which necessarily sets the others in 
motion.” All this gives credit to the opinion in the 
principal case, as well as to practical construction. 

The law is made for practical uses, the efficient 
cause is that but for which an accident would not have 
occurred, and by proper construction every reasona- 
able presumption must be taken against the wrong- 
doer and in favor of the injured party. :Therefore, the 
negligence of the railroad company was the proximate 
or efficient cause of the loss and not the cyclone. In 
Scott v. Shepherd, known as the ‘‘Squib Case,’? Shep- 
herd, at a fair, lighted and threw a squib upon the 
stand of Yates, who was selling gingerbread. A by- 
stander, one Willis, to protect himself and the stand 
of Yates, seized and threw the squib which fell upon 
one Royal’s stand, who threw, it and struck Scott in 
the face; it exploded and knocked out his eye. Hughes’ 
Procedure, 1173. 

The proximate or efficient cause was not that of the 
last man who threw the squib, but the act of Shepherd 
who lighted it and set it in motion. Who can deny 
the practicability of the opinion of Judge Simpson in 
the leading case where he says: ‘This court holds that 
the negligence, resulting in the delay at Birming- 
ham, continued to be an active cause until the plaint- 
iff had had areasonable time, after the arrival within 
which to remove the goods.” The learned judge 
might as well use the words ‘‘moving cause” as “active 
cause” or he could have said the “efficient cause.” 
It seems as though it would be an insult to Lord Ba- 
ccn’s intelligence to say he did not mean by the use of 
the words “immediate cause” that such cause was 
the one but for which an accident would not have 
occurred, that is to say the “moving cause” “active 
cause”’ or “efficient cause.” W. A. GARDNER. 


JETSAM AND FLOTSAM. 





PAYMENT OF CHECK ON FORGED INDORSEMENT. 


An interestirg question was presented for decision 
in the case of Central National Bank v. National Me- 
tropolitan Bank, on trial during this. week before 
Mr. Justice Wright, in Circuit Court'No. 1. It ap- 
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peared that a woman falsely representing herself to 
be Mrs. A. E. McKnight, the owner of real estate in 
this city had obtained a loan secured by a mertgage 
on the property. A’ check onthe Central National 
Bank was drawn by the lender for the amount of the 
loan, less expenses, payable tothe order of Mrs. A. 
E. McKnight, and delivered to the woman, who in- 
dorsed it in that name and obtained the money for it 
from the Washington Loan & Trust Company. That 
company guaranteed the indorsement to the National 
Metropolitan Bank, which in turn stamped its guar- 
antee of all prior indorsements on the check, and it 
was passed through the clearing house and paid 
by the Central National Bank, which charged the 
amount to the account of the drawer. Subsequently, 
on discovering the forgery, the drawer demanded the 
amount from the Central Bank, and it was re- 
paid him by that bank. A demand by the Central 
Bank for reimbursement was refused by the National 
Metropolitan Bank, and suit was brought. In direct- 
ing a verdict for the defendant, Mr. Justice Wright 
held that the defendant was not liable because it ap- 
peared from the plaintiff’s testimony that the person 
who received the money on the check was the person 
with whom the drawer of the check had dealt and to 
whom he intended the proceeds of the check to be 
paid. Mr. A. E. Birney and Mr. E. C. Brandenburg 
appeared for the plaintiff, and Mr. W. F. Mattingly 
and Mr. John B. Larner for the defendants. The 
ease will probaby be taken to the court of appeals.— 
Washington Law Reporter. 





tHE PUBLIC AND THE TELEGRAPH, 

We have no intention of expressing an opinion one 
way or the other as to the merits of the contest be- 
tween the telegraph companies and their employees. 
Probably neither side is altogether without fault. 
What we wish to speak of is the intolerable condition 
of things which permits a public service corporation 
and its employees, to arrest, to a large extent, and at 
a tremendous loss, the business of the country, by 
their quarrels about hours and wages. 

The strike should have, and probably will have, one 
good result, in that it will immeasurably strengthen 
the movement in favor of a postal telegraph, a move- 
ment which has been steadily growing for the past ten 
or fifteen years. Measures to that end have frequently 
been presented to congress, but the telegraph com- 
panies, with their business allies, the railroads, have 
always succeeded in strangling them in committee, or 
otherwise disposing of them, in ways tbat are well 
known to the underworld of legislatvres, 

All the leading nations, with the exception of the 
United States, and most of the smailer nations, oper- 
ate the telegraph as part of the postoftice department, 
at rates far below those charged in this country, and 
furnish a much better service. Every postoffice, for 
instance, in England is a telegraph office, and delivers 
telegrams, like 1etters, at every house within its dis- 
trict. As a consequence, there is, we believe no part 
of Great Britain or lreland where a person cannot be 
reached by telegraph within an hour or two. On the 
other hand, in this country the telegraph companies 
deliver messages only within a certain radius of their 
widely scattered offices. What adds to the dissatis- 
faction, both with the charges and services, is the 
knowledge that the telegraph companies are earning 
dividends from three to five times as large as they 
should be. 

Experience contirms the expectation arising from 
the history of telegraphy in this country. Wherever 





the postal telegraph has been adopted, it bas proven 
so much more satisfactory than private control of the 
business, that a proposal to return to the latter con- 
dition would not be seriously entertained. It would 
be treated in the same way as a proposal to turn over 
the mail service to private exploitation. That the 


most progressive country in the world in all matters - 


of business should lag so far behind the other nations 
in assuming contro] of a business so obviously gov- 
ernmental, must seem inexplicable to foreigners un- 
acquainted with the influences which so frequently 
predominate legislation at Washington. Tbis influence, 
however, will yield in time to public opinion, as is 
evidenced by much of the legislation of the past few 
years, and any political party which is in search of 2 
popular issue in the coming presidential campaign 
would lose nothing, and would probably gain much, 
by making government ownership of the telegraph a 
conspicuous feature in its platform. 

In the meantime, and to meet immediate conditions, 
so long as the instruments of interstate commerce are 
left in private hands, an act for the compulsory arbi- 
tration of all differences between interstate carriers 
and their employees, under which strikes and lock- 
outs in those employments would be forbidden, would 
meet with the instant approval of the. public gener- 
ally, and probably with the approval of a large ma- 
jority of the employees. [tis true that this remedy 
for labor troubles has not achieved much popularity 
zmong the laboring classes in thiy country, in spite of 
the great benefits which it has conferred upon the 
laboring classes of Australiaand New Zealand. But 
the conditions surrounding the employees of the rail- 
roads and telegraph companies have produced a 
marked difference with respect to their attitude to 
this question, between them and the laboring classes 
generally. Animmense number of them are most 
favorably inclined to government ownership, and 
even a greacer number will probably welcome govern- 
ment arbitration of all disputes with the employer. 

If the telegraph companies were wise, they would 
voluntarily agree with their employees to settle all 
disputes this way, even to the extent of arbitrating 
the propriety of discharging a single employee. They 
possess a most valuable franchise, which will be ter- 
minated by government ownership sooner or later, 
and probab!y only one or two more general strikes 
will required to bring about the change which will be 
so serious to them.—- National Corporation Reporter. 


BOOK REVIEWS. 
SELECT ESSAYS IN| ANGLO-AMERICAN LEGAL UIS- 
TORY BY VARLOUS AUTHORS. 


Volume I, just received (two more volumes to follow) 
is a collection of essays on legal history by the following 
eminent authors: Frederie William Maitland, Edward 
Jenks, Sir Frederick Pollock, Bart., Alice Stafford 
Green, Thomas Edward Scrutton, William Stubbs, 
William Searle Hollingsworth, James Bryce, Paul 
Samuel Reinsch, St. George Leakin Sioussant, Charles 
McLean Andrews, H. Robinson, John Forest Dillon, 
Charles Synge Christopher, Joseph Henry Beale, Jr., 
John Maxey Zane, Van Vechten Veeder, James Kent. 

Space will not permit of a discussion of the merits 
of all, or even alarge proportion, ef the immensely 
interesting papers of these great authors. Each of 
them is a book in itself in which is portrayed so much 
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that is of interest especially to lawyers, that an effort 
is required to cease reading. Combined they covera 
wide range of history embracing great stretches of 
time. Thus the paper by William Stubbs, Bishop of 
Chester and Oxford, gives the history of the Canon 
Law of England from the time it embraced Christian- 
ity until it merged itself completely into the common 
law, leaving only a remnant of its former self in suits 
for divorce. This author as a bishop of the established 
church cannot be expected to be entirely exempt from 
bias, and his style is not entirely above criticism, 
though relieved by frequent sallies of wit. His views 
regarding the advantages of Canon law must of ne- 
cessity be at variance with a large a portion of Cbris- 
tendom. 

The paper by Hon. John F. Dillon, the eminent 
jurist, who was U. 8. Circuit Court Judge, Eighth 
Judicial Circuit, 1869-1879, and author of the best 
work on Municipal Corporations ever written, who 
was the founder of the CENTRAL LAW JOURNAL in 
1874, is the master piece of this collection of essays. 
His subject is *‘ Bentham’s Influence in the Reforms of 
the Nineteenth Century.” Bentham’s fertile mind was 
notentirely devoted to, but took a deep interest in eth- 
ics, political economy, political refyrm and practical 
politics, but the English law and suggestions as to how 
its improvement could best be effected, was the subject 
to which Bentham devoted himself most. ‘Jeremy 
Bentham was born in London 1748; was graduated at 
Oxford with honors at the early age of sixteen, and in 
due time was called tothe English bar. Bentham 
was a law reformer, a political reformer. The Eng- 
lish common law instead of appearing to him as the 
perfection of human reason, oras being a model of 
excellence, was a system full of delays, frauds, snares 
and uncertainties, and the lawyers were its un- 
thinking and interested defenders. Judge Dillon’s 
portrayal of the many high and noble qualities of 
Bentham are couched in language so terse and pointed 
with such a flow of well chosen sentences that when 
reading his 100 pages of forcibly written eulogy, we 
are reminded of the time when thirty years ago, the 
same well chosen language from hi facile pen adorned 
the pages of the CENTRAL LAW JOURNAL. 

The paper by Hon. James Bryce, British Ambas- 
sador to the United States, entitled ‘‘A Comparison of 
the History of Legal Development at Rome and in Eng- 
land,” sets forthin elegant language the high stand- 
ing of Roman jurisprudence and advantages derived 
by the incorporation of much of this jurisprudence 
into the English common law. Both the legislation 
and the chancellor were the outcome of political 
causes, but the methods taken by the chancellor were 
hardly 1educed to a system until the seventeenth 
century when was still found the working of for- 
eign influence, namely, of the civil and Canon law 
o Rome and of the Roman church, for the chan- 
cellors of the fourteenth and fifteenth centuries were 
all ecclesiastics and drew largely from Roman sources. 

This volume of essays contains 850 pages, 8-vo., 
bound incloth. Published by Little, Brown & Co., 
Boston. 
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HUMOR OF THE LAW. 





Witness: ‘‘No, I was not drunk. I was sober as 
a , | was sober, my lord.” 

Judge: ‘‘You were going to say as sober as a 
judge.” 


Witness: “Well, my lord, l was, and I beg your 
pardon; but I stopped myself in time.’’ 

Judge: “Oh, I don’t mind it at all. In fact, I con- 
sider it something of a compliment, but why it cannot 
be varied now, I fail to understand.” 


The story is told of John G. Johnson that he was 
once induced to visit the art studio of a young im- 
pressionist in Philadelphia and an artist showed him 
his latest picture and tried to get him to buy it. Mr. 
Johnson said politely that he thought the picture was 
not so good. This nettled the artist and he said 
hotly: 

‘After all, Mr. Johnson, what do you know about 
art? You never painted a picture.” 

‘*My dear sir,” said Mr. Jobnson, smiling and rub- 
bing his glasses with his handkerchief, ‘*] know a bad 
egg, but I never laid one.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort. and of all the Federal Courts. 











BEMIBAMBR. 0.0.6 vccscccis coc'e 79, 87, 98, 96, 127, 128, 134, 146, 162 
I 65.5065 oss 00s ss adawesianbasbeueienee 41, 144, 164 
COLORADO... 0.0.05. s cece eeccecceccscce + cet, H5, 89, 104, 188 
EET ee 46, 92. 106, 107 
GEORGIA....... 75, 78, 83, 91, 95, 103, 111, 115, 129, 145, 142, 163 
SE i. 0.0,5.d0 0b9,cekonncnecandhechnesthkeehsbenianhianil 17, 85 
EL... cn nncaninaede) dna dhe, Sneiemaiaadnae eben 44,73 
SOW Bien ccs ccess 6, 51, 61, 86, LO4, 118, 118, 125, 140, 144 158, 167 
I. cn csdeued 059404 covbakesnenseianaeeseasaneee 11,15 
Ec biss «0d ce cakonne cae ae +40 aes Oia 77, 100, 169 
IIE 30 8 sucdctsccovivdes sd ceccspnestabsebsbabndenenen 112 
MASSACHUSETTS...... ....cccce ss seecee oe 10, 28, 110, 14%, 150 
IL 5 65. oe cdc die ce sanccce 060% edhawhs Sedemvem 152, 160 
MINNESOTA 16,65, 137 
NEW PIAMPSHIRK.... 2.2... scccceee cece e cence ceeeee cece ee 70 
NEW YORK...... «..55.-0s00s 42, 47, 62, 68, 84, 94, 189, 151, 165 


NORTH CAROLINA, 5, 8, 19, 39, 45,67, 69, 74, 76, 81, 105, 130, 
145, 172 


NORTH DAKOTA. ............ .. 000 cece ccceesee- Oly 17, 170 


CI sca Scio. vn sce tavecacaesee ikon 102, 146, 168, 171 

ENS. ;... os cans coseousanccsnuaeeens 18, 154 

SOUTH @AROLINA............-0005 ipa se 12, 50, 56, 80, 126 

ar C. C., 20, 49, 52, 53, 98, 99, 109, 114, 120, 122, 
1325841, 159 


Foy 5 
y: 
“i 

» 








322 _ CENTRAL LAW JOURNAL. 


No. 17 





a 





U.S. C.C.OF APP., 3, 4, 9, 18, 14, 21, 22, 24, 26, 33, 35, 43, 54, 
60, 72, 108, 121, 131, 148, 158, 166 

UNITED STATES D. C., 7, 27, 29,21, 32, 33, 34, 36, 37, 38, 55, 
147, 155, 156, 157 

UNITED StaTks S. C........ 4, 23, 25, 48, 57, 58, 59, 66, 97, 161 

BI a icc cnnsncitinssah tees sna tine 116, 119, 124. 148 

ee e.eee-s- 40, 64, 82, 88, 90, 123 


1. ABATEMENT AND REVIVAL—Time of Taking Pro- 
ceedings —Under Mills’ Ann. Code, § 15, an action to set 
aside tne foreclosure ofa trust deed was not discon- 
tinued by the death of the plaintiff and the failure to re- 
new it in the name of his representatives for more than 
a year after his death.—Bariow v. Hitzler, Colo ,90 Pac. 
Rep. 90 

2. ACCIDENT INSURANCE—Missouri’s Suicide Statute.— 
Policy of aceirdent insurance issued after passage of 

tev. St. Mo. 1879, § 5982, cannot restrict the liability of 
the company to one-tenth of the sum insuredin the 
event of suicide not contemplated when application 
was made.—Whitfield v. 4:tna Life Ins. Co., U.8,S.C., 
27 Sap. Ct. Rep. 578. 

3, ADMIRALTY—Maritime Contracts.—A bond given by 
the charterer of a vessel to secure the performance by 
him of the conditions of the charter party is not a mari- 
time contract, and an action thereon is not within the 
admiralty jurisdiction.—Pacific Surety Co.v. Leatham 
& Smith Towing & Wrecking Co., U.s.C. C. of App., 
Seventh Circuit, 151 Fed. Rep. 440. 

4. ADULTERY —- Sufficiency of Complaint. — Under 
Alaska Criminal Code, Act March 8, 1899, ch. 429, 30 Stat. 
121, which defines the crime of adultery as voluntary 
sexual intercourse by a married person with a person 
other than the offender's husband or wife, a complaint 
charging the offense must aver that the accused was 
married at the date of its alleged commission.—Cartier 
v. United States, U.S.C. C. of App., Ninth Circuit, 148 
Fed. Rep. 804 

5. ADVERSE PoOSSESSION—Compatation of Period.— 
Where a vendee held land under abond for title and in 
recognition of the contract, the s.atute does not begin 
to run untilthe possession of the vendee has become 
hostile.— Worth v. Wrenn, N. Car ,578. EK. Rep. 38s. 

6. AGRICULTURE — Liability of Directors of County 
Fair.—Directors of acounty fair association held not 
liable because of nonfeasance for injuries to an occu- 
pantof the grand stand for. hire caused by her being 
strack by a wild ball pitched or batted in a ball game.— 
Williams v. Dean, lowa, 111N.W. Rep. 931. 

7. ALIENS—Chinese Merchants.—That a Chinese per 
son on attempting to re-enter the country put forward 
the unfounded claim that he bad been a merchant at B, 
held not a waiverof his right to enter because he had 
been a merchant at L.— /r parte Ow Guen, U. 8. D.C., D. 
Vt., 148 Fed. Rep. 926. 

8. APPEAL AND ERROR — Decisions Reviewable.—An 
appeal hes from a dccision of the trial court as to 
whether certain facts show erdo not show excusable 
neglect within Revisal 1905, § 513, providing that a judge 
may relieve a party from ajudgment through his ex- 
cusable neglect.—Stockton v. Wolverine Gold Min. Co., 
N. Car., 578. E. Rep. 335. 

9. APPEAL AND ERROR—Directed Verdict.—Where both 
parties moved for a directed verdict, the finding cannot 
be disturbed, ifthere is auy substantial evidence to sup- 
port the several issues on which it depended.—Bank- 
ers Mut. Casualty Co. v. State Bank of Goffs, U. 8. C.C. 
of App., Eighth Circuit, 150 Fed. Rep. 78. 


10. APPEAL AND ERROR—Discretion of Trial Court.— 
A motion to set aside a verdict on the ground thatit is 
against the evidence and the law is addressed to the dis 
cretion of the trial court, and cannot be revised on ex- 
ceptions.—-Lord vy. Bowse, Mass., $0 N. K. Rep. $22. 


11. APPEAL AND ERROR—Dismissal.—Where residents 


and taxpayers of acertain village seek to have its in- 
corporation set aside, and the suit is dismissed, and 





plaintiffs appeal,the appeal will be dismissed where there 
is no allegation showing all combined had, as taxpayers, 
an interest sufficient to bring the case by appeal to the 
supreme court.—State v. Village of Pearl River, La., 43 
So. Rep. 815 

12. APPEAL AND ERROR—Harmless Error —Appellant 
cannot complain of the refusal of an instruction which 
was beneficial rather than  prejudicial.—Township 
Com’rs of St. Andrews Parish v. Charleston Min. & Mfg. 
Co., 8. Car., 578 K. Rep. 201. 

13. APPEAL AND ERROR—Liquidation by Litigation.— 
Under Bankr. Act, ch. 541, § 57n, a claim liquidated by 
litigation may be proved within 60 days from the rendi- 
tion of the judgment.—Powell v. Leavitt, U. 8S. C.C. of 
App , First Circuit, 150 Fed. Rep. 89. 

14. APPEAL AND ERROR—Provable Claims in Bank- 
ruptcy.—A creditor who holds a voidable preference 
has a provable claim, but which he may not be allowed 
vote on until he has surrendered his preference.— 
Stevens vy. Nave McUord Mercantile Co., U. 8. C. C. of 
App., Eighth Circuit, 150 Fed.(Rep. 71. 

15. APPEAL AND ERROR — Supersedeas Bond —The 
court has power to enter asummary judgment on a su- 
persedeas bond given on appeai from a decree foreclosing 
a mortgage on personal property for the value of such 
property, where after aftirmance of the decree it is not 
produced.—Verry v. Tacoma Mill Co., La., 43 So. Rep. 
115. 

16. APPEAL AND ERROR—Time of Taking Appeal.—The 
pendency of an appeal from the clerk’s taxation of costs 
and disbursements, includ d in the judgment, does not 
suspend the operation of the statute fixing the time for 
an appeal from the judgment.—Kearnrey v. Chicago, St. 
P., M. & O. Ry. Co., Minn., 111 N. W. Rep. 923. 


17. ASSIGNMENTS—Equitable Assignment of Fund.— 
An assignment held not to work an equitable assign- 
ment of proceeds of a partition sale, coming to a person 
under the decree of distribution, so as to prevent her 
assigning it to another.—Mathison v. Magnuson, Ill., 80 
N. E. Rep. 885. 


18. ATTORNEY AND CLIENT—Compensation.—In an ac- 
tion to recover for legal services rendered, evidence of 
the importance of the controversy, the results which de- 
pended upon it, and how it was affected by otherserious 
matters, was properon the question of value.—Heblich 
v. Slater, Pa., 66 Atl. Rep. 655. 


19. BAILMENT—Liability of Gratuitous Bailee.— United 
States collector held liable for a breach of an agreement 
to ship goods sold and forward bill of lading.— 
Sprinkle v. Brim, N. Car., 57S. E. Rep. 145. 


20. BANKRUPTCY—ACction for Conversion by Trustee.— 
A trustee in bunkruptcy in an action for conversion of 
goods may join a count on his own title,and acount upon 
the bankrupt’s title, being vested with the bankrupt’s 
rights of aetion by Bankr. Act 1598, § 70a (6) 50 Stat. 565 
{U. 8. Comp. St 1901, p. 3451),and where he counts on 
his own title alone, but the case has been tried and sab- 
mitted without objection as though the declaration con- 
tuined acount upon both titles, a new trial will not be 
granted because of a variance in that the evidence show- 
ed the title to have been in the bankrupt at the time of 
conversion.—bBurns v. O’Gorman Co., U. 8. C. C., D. 
R.1., 150 Fed. Rep. 226. 

21. BANKRUPTCY—Compensation of Receivers.—The 
compensation to be allowed a receiver appointed ander 
Bankr. Act, ch. 541, § 2 (3), for taking charge of and pre- 
serving the estate pending the appointinent of a trastee 
is withinthe discretion of the court, and is not limited 
by su section 5 of said section,—Jn ve Kirkpatrick, U.S. 
C. C-of App., Sixth Circuit, 148 Fed. Rep. 811. 

22, BANKRUPrTCY—Concealment of Property.—On the 
prosecution of a bankrupt for concealing money from 
his trustee, testimony to show that his attorney advised 
him to continue bis business until the usual time for 
closing on the day when the petition was filedand the 
adjudication made is immaterial.—McNiel v. United 
States, U.S.C. C.of App., Fifth Circuit, 150 Fed. Rep. 82. 
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23. BANKRUPTCY—Conflict of Jurisdiction.-—If neces- 
sary for trustee in bankruptcy to represent judgment and 
simple contract creditors when attacking chattel mort- 
gage given by bankrupt, it will be presumed on writ of 
error from the ,federal supreme court to the state court 
that he did represent both classes of creditors.—Frank 
v. Vollkommer, U.S. 8. C., 27 Sup. Ct. Rep. 596, 


24. BANKRUPTCY—Conveyance With Intentto Defraud. 
—A mortgage given by an insolvent cight days before his 
bankruptcy for borrowed money which Was used to pay 
a debt owing toa brother of the mortgagee held void- 
able at suit of the trustee, under Bankr. Act, ch. 541, § 
67e.—Roberts v. Johnson, U. 8. C.C. of App., Fourth 
Circuit, 151 Fed. Rep. 567. 

25. BANKRUPTCY — Conflict of Jurisdiction.—Posses- 
sion by court of bankruptcy of proceeds of sale of mort- 
gaged chattels held not to deprive a state court of its jur- 
isdiction under Bankr. Act, ch. 541, § 23b, of a suit by the 
trustee to set aside the mortgage as in fraud of creditors- 
—Frank v. Volikommer, U. 8.8. C., 27 Sup. Ct. Rep. 596. 


26. BANKRUPTCY—Corporations Subject to Adjudica- 
tiop.—Neither citation nor bond are jurisdictional re- 
quisites to an appeal in bankruptcy, and defects therein 
may be cured after the time limited for appeal.—Con- 
tractors Supply & Equipment Co. v. T. KE. Gill Co., U. 
S.C. C. of App., Seventh Circuit, 148 Fed. Rep. 832. 


27. BANKRUPTCY—Discharge.—An opposing creditor 
may amend his specitications of objection to a bank- 
rupt’s discharge by supplying allegations that the acts 
relied upon were tk nowingly and fraudulently commit- 
ted by the bankrupt at any time before the evidence is 
closed.—IJn re Knuszak, U. 8S. D. C0., N. D. N. Y., 157 Fed. 
Rep. 5@3. 


28. BANKRUPTCY—Effect of Discharge on Liability of 
Surety.—The liability of a surety ona note is not af- 
fected by the discharge in bankruptcy of the principal.— 
Wolfboro Loan & Banking Co. \. Rollins, slass.,81 N, EK. 
Rep. 208. 


23. BANKRUPTCY—Kxamination of Witness.—A witness 
being examined before a referee Under Bankr. Act July 
1, 1898, ch. 541,§ 21a, held not compelled to produce a 
private memorandum book which contained only secon 
dary evidence —Jn re E.S. Wheeler & Co. U. S.D.C., 
DD. Conn., 151 Fed. Rep. 542. 


30. BANKRUPTCY—Exemptions.—Corn standing in the 
field on the homestead of a bankrupt which had fully 
matured atthe date of the bankruptcyis not exempt 
under the homestead exemption statute of lowa.—/n re 
Sullivan, U. S.C. C. of App., 148 Fed. Rep. 815. 


3L. BANKRUPTCY—Findings of Referee.—A finding ofa 
referee in bankruptcy, made onc nflicting evidence, 
when under review by the district court, ix entitled tg 
the same consideration as that of a district judge in ad- 
miralty when before an appellate court.—/Ja re Simon & 
Sternberg, U.S. D.C., E. D. Ga ,151 Fed Rep. 507 


32. BANKRUPTCY— Forfeiture of Exemptions for Fraud. 
—In Pennsylvania, a bankrupt who deliberately and will- 
fully conceals or denies the ownership of property to 
prevent it from being subjected tothe payment of his 
debts forfeits his right to any exemption under the state 
law.—/n re Schafer, U. 8S. \¥.C,E. D. Pa., 151 Fed. Rep. 
505. : 


33. BANKRUPTCY —Inveluntary Proceedings —An order 
made by a court of bankruptcy pending ahearing on an 
involuntary petition, and pursuant to stipulation, re- 
quiring the alleged bankrupt to deposit security for the 
claim of the petitioning creditor, which was then in the 
form of ajadgmnntina state court from which an ap- 
peal was pending, and holding the bankruptcy proceed 
ings in abeyance, construed,ard held te contemplate 
the final termination of the litigation before the deposit 
should be paid over or released to the alleged bankrupt. 
— Jn re Hudson River Water Power Co., U.8. LD. C., N. D. 
N. Y., 148 Fed. Rep. 877. 


24. BANKRUPTCY—Partnership.—The fact that a part- 
nership has been adjudicated a bankrupt, and the part- 





ners have been denied a discharge in such proceeding, 
does not preclude one of the partners from filing an in- 
dividual petition, although he schedules the same debts 
and the same assets.—Jn re Feigenbaum, U.S. D. C., 8. 
D.N. Y., 151 Fed. Rep. 508. 

35. BANKRUP’®CY—Partnership. — Where the partners 
of a firm borrowed money on their individual credit for 
the firm’s benefit, the lender after receiving his dividend 
from the firm’s assets in bankruptcy was entitled to prove 


‘the balance of his claim against the individual assets of 


the members of the firm.—Jn re McCoy, U.S. 0. ©. of 
App., Seventh Circuit, 150 Fed. Rep. 156. : 

a6. BANKRUPTCY—Provable Debts.—A loan by a wife 
to her husband of stocks previously received by her from 
him as a direct gift, which gift was invalid under the law 
of the state and passed no title, does not afford basis for 
a Claim against his estate in bankruptcy.—Jn re Tucker, 
U. 8.0.0C., D. Mass., 148 Fed. Rep. 928. 

37. BANKRUPTCY—Resale of Property.— Orders of a 
court of bankruptcy setting aside a sale of property and 
ordering a resale construéd and held to require the trust - 
ees to pay the amount awarded to the prior purchaser 
for improvements made on the property from the in- 
creased price realized from the resale.—In re William F. 
Fisher & Co , U. 8. D. C., D. N. J., 148 Fed. Rep. 907. 

38. BANKRUPTCY—Transfer of Property by Bankrupt.— 
Under Gen. St. 1902, § 4359, which provides that a check 
does not operate as an assignment nor create any lia- 
bility on the part of the bank unless and untilit accepts 
or certifies the check, the payee of a check, which the 
bank had not paid nor accepted at the time of the draw - 
er’s bankruptcy, has no claim against the bank nor upon 
the fund.—Jn re Grive, U. 8. D. C., 151 Fed. Rep. 711. 

#9. BIGAMY—Indictment.—Under Revisal 1905, § 336i, 
prescribing punishment for bigamy, whether the biga- 
mous marriage occurred within or without the state, it 
is unnecessary in an indictment to charge where the sec- 
ond marriage occurred.—State v. Long, N. Car., 57 S. E. 
Rep. 349. ; 

40 BILLS AND NOTES — Facts Putting on Inquiry.— 
Where notes purporting to be indorsed by a corporation 
by its treasorer are such as to put plaintiff on inquiry, 
the corporation cannot be bound unless indodrsement 
was made by special authority or it receives the consid- 
eration therefor.—Pelton v. Spider Lake Sawmill & Lum- 
ber Co , Wis ,112 N. W. Rep. 29. 

41. BILLS aND NOTES—Oral Change.—An executed oral 
agreement to withhold payment of a note until a certain 
time on condition that no interest would be charged af- 
ter maturity held to have the effect to change the stipu- 
lation of the note as to interest.—Righetti v. Righetti, 
Cal., 90 Pac, Rep. 50. 

42 BILLS AND NoTEsS—Bona Fide Purchaser.—Where 
a check indorsed to plaintiff was valid when made, and 
plaintiff purchased it without .notice of any equitable 
defense, as between the makers and the payee, plaintiff 
was entitled to enforce it as a bona fide purchaser for 
value.—Rosenthal vy. Freedman, 102 N. Y. Supp. 711. 

43, BILLS AND NOTEs—Payment on Forged Indorse- 
ment.—To entitle one who through mistake has paid out 
money on forged indorsement of a cheek or other com- 
mercial paper to recover the same back, notice of the 
forgery must be given to the party receiving such pay- 
ment within a reasonable time after its discovery.—Na- 
tional Exchange Bank of Providence v. Urited States, 
U. 8.C.C. of App., First Circuit, 151 Fed. Rep. 402. 

44. CANCELLATION OF INSTRUMENTS—Evidence.—In an 
action by heirs of grantor to set aside a deed. held, un- 
der the facts, it was not necessary to aver that grantor 
was not, after its execution, restored to reason, and did 
not ratify the deed.—Studebaker v. Faylor, Ind , 80 N. 
E. Rep. 861. 

45. CARRIERS—Uontributory Negligence.—In an action 
for injuries to a passenger held, that in order to make 
plaintiff gui'ty of contributory negligence barring his 
recovery the jury must make certain findings.—Miller v. 
Atlanta & Charlotte Air Line Ry. Co., N, Car., 57S. EK. 
Rep. #45, 
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46. CARRIERS —Injury to Passenger. — Negligence of 
conductor held not the proximate cause of the injury by 
sickness to a passenger as the result of fright experi- 
enced by getting off the train at the wrong place — 
Florida East Coust Ry. Co. v. Wade, Fla., 43 So. Rep. 
775. 

47. CARRIERS—Loss of Baggage.—Where the son of 
plaintiff checked a trunk over defendant’s line, and signed 
a paper releasing the company from all liability for the 
baggage in question, plaintiff held barred from recover 
ing for the loss of the baggage.— Kanevsky v. New York, 
O. & W. Ry. Co., 103 N. Y. Supp.-727. 

48. CARRIERS—State Regulation. — The power of the 
state to regulate railroads exténds to securing to the 
public reasonable facilities for making connections be- 
tween different carriers —Atlantic Coast Line R. Co. v. 
North Carolina Corp. Commission, U. 8.8. C ,27 Sup. Ct. 
Rep. 585. 

49. CARRIERS—Unlawful Discrimination.—An éxpress 
company doing business as a common carrier has no 
right to refuse to receive and carry packages of liquors 
from lawful dealers therein in one state, wh re it re- 
ceives and carries t! e same in other states, nor to other- 
wise discriminate against such shipments. — Crescent 
Liquor Co. v. Platt, U. 8S. C.C.,N. D. W. Va., 148 Fed. 
Rep. 54. ; 

5@. CERTIORAKRI-—Judicial Acts.—The supreme court 
has jurisdiction to enforce a writ of certiorari against 
the governor ip a case in which he is created a judicial 
tribunal by the general assembly.— State v. Ansel, 8. Car., 
57 S. KE. Rep. 185. 

51. CHATTEL MORTGAGES— Exempt Property.— Where 
mortgagees of a tenvant’s stock also acquired the land- 
lord’s rent claim, they were not bound to avply so much 
of the proceeds of a sale of stock under the mortgages as 
was necessary to clear the tenant’s exempt property, 
which was subject to the landiord’s lien.—Citizens’ Sav. 
Bank of Olin v. Woods, lowa, 111 N. W. Rep. $29. 


52. COMMEKCK—Employer’s Liability Act.—Where a 
corporation or person engages in interstate or foreign 
comme ce eo instanti, the men who contiol it and the em- 
ployees become sui ject to the legitimate means which 
congress may select for its regulation.—Snead v. Central 
of Georgia Ry. Co., U.S.C. C., 8. D. Ga., 151 Fed. Rep. 
608. 


53, COMMERCE—Protection of Employees Engaged in 
Interstate Commerce.—Where statutes bas the power, 
under the commerce clause of the constitution, to legis- 
late for the safety and protection of employees engaged 
in interstate commerce. whether on water or on land.— 
Spain v. St. Louis & S. F. R.Co.,U 8.0.0, E. D. Ark., 
151 Fed. Rep 522. 


54. COMMERCE — Regulations as to Interstate Com- 
merce.—When ua corporation engages tn interstate com- 
merce, it subjects itself to the regulative provisions con- 
cerning such commerce constitutionally prescribed by 
copgress.—Cassatt v. Mitchell Coal & Coke Uo., U.S.C. C. 
of App., Third Circuit, 150 Fed. Rep. #2. 

55. CONSPIRACY—Overt Acis.—In a prosecution for 
conspiracy, itis not necessury to charge the overt acts 
done or ne essary to be done to render the object of the 
conspiracy effective or to charge that the conspiracy 
proceeded to a successful determination as designed .— 
United States v. Burkett, U. S.D.C., D. Kan , 150 Fed. 
Rep. 208. 

56. CONSTITUTIONAL LaW—Due Process of Law.—Act 
1902 (28 St. at Large, p. 1071), allowing punitive damages 
in actions for negligence of a railroad company, is not 
unconstitutional as a taking of property without due 
process of law.—O-teen v. Southern Ry., Carolina Divis- 
ion, S. Car., 57S. E. Rep. 196. 

57. CONSTITUTIONAL LAW—Employers’ Liability Act.— 
Act Cong., June 11, 1906, 84 Stat., p. 232, ch. 3073, known as 
the “Employers’ Liability Act,” is not unconstitutional 
as a deprivation of due process of law.—Snead v. Central 
of Georgia Ry. Co., U. 8. C. C., S. D. Ga , 151 Fed. Rep. 
608. 





58. CONSTITUTIONAL LAW — Regulation of: Interstate 
Commerce —Acts W. Va., 1903, p. 180, ch. 40, making the 
agents of acommon Carrier criminally liable for the de- 
livery of packages of liquors to any consignee unless he 
has a state license to sell the same or ordered the liquors 
in good faith for his own use, is uncopstitutional and 
void, as an interference with interstate commerce, and 
as depriving c .rriers and their agents of their liberty and 
property without due process of law, and denying to 
them the equal protection of the laws.—Crescent Liquor 
Co v. Platt, U.S.C. C., N. D. W. Va, 148 Fed. Rep. 394. 

59. CONSTITUTIONAL LAW — State Regulation of Car- 
riers.—Order of North Carolina Corporation Commis- 
sion, requiring railroad to restore connection at a cer- 
tuin point with a train of another railway company, 
held not so unreasopable gs to amount to a denial of due 
process of law.—Atlantic Coast Line R. Co. v. North 
Carvlina Corp. Commission, U. 8. 8. C., 27 Sup. Ct. Rep. 
585. 

60. CONSTITUTIONAL LAW—Vested Rights —One who 
acquires title tu tide lands from the state obtains no 
vested rights to possible future accretions thereto which 
cannot be cut off by subsequent legislation.—Western 
Pac. Ry Co. v. Southern Pac Co..U. 8. C. C. of App., 
Ninth Cirenit, 151 Fed. Rep 376. 

61. CONTINUANCE—Sufliciency of Motion.—A motion for 
a continuance made in the midst of a trial, and dictated 
into the record, must be considered us being in writing, 
especially where the parties and court treat it as a motion 
in the case.— Flint v. Atlas Mut. Ins. Co., lowa, 112 N. W. 
Rep. 1. 

62. CoNTRACTS—Nonperformance by Plaintiff.—Where 
plaintiff, who contracted to render satisfactory services 
for one week, was discharged in good faith the first day 
because she did not not give satisfaction, she cannot re- 
cover the week’s salary —Varker v. Hyde & Behman 
Amusement Co., 104 N. Y. Supp. 731. 

€3. CONTRACTS—Action for Breach.—A party ordering 
extra work and receiving benefit thereof cannot escape 
liability by taking advantage of a requirement in the 
specifications which he himself bad disregarded.—Clark 
v. Harris, 103 N. Y. Supp. 755. 

64. CORPORATIONS —Authority to Give Corporate Notes, 
—A treasurer of a corporation has no authority ex officio 
to give cor; orate notes, or to obligate the corporation on 
commercial ;papers —Velton v. Spider Lake Sawmill & 
Lumber Co., Wis., 112 N. W. Rep. 29. 


65. CORPORATIONS — Contracts of Promote:s.— The 
adoption by directors of a corporation of the contract of 
its promoters may be shown either by the express act of 
thedirect rs, or inferred from acts or acquiescence of the 


corporation or its authorized ageuts.—Bond y. Pike, 
Minn., 111 N. W. Rep. 916. 
66. CORPORATIONS —What is “Doing Business” in For- 


eign State’—Soliciting torough its district freight agent 
in Philadelphia freight and passenger traffic for railway 
company incorporated inlowa andjbaving its eastern ter- 
minals at Chicago is net doing business in Pennsylvania, 
so that process can be served on the corporation there.— 
Green v. Chicago, B. &Q Ry. Co.,U 8.8. C.,275up. Ct. 
Rep. 595. 

67. CORPORATIONS—Rights of Creditors —Directors of 
a corporation. authorized to selland dispose of corpor- 
ate property. held not author zed to exchange the prop- 
erty for stock in another Corporati n for their individual 
benefit and to the pr. judice of creditors.—Melver v. 
Young Hardware Co., N. Car , 575. E. Rep. 169 

68. CORPORATIONS—Services Rendered by President.— 
Services rendered by the president of a corporation for 
its benefit held in excess of its duties as president, for 
which he was entitled to compensuation.—Gumaer v. 
Cripple Creek Tunnel Transp. & Min. Co., Colo., 90 Pac. 
Rep. 81. 

69. CouRTS—Jurisdiction to Adjudge Person an Idiot.— 
When a court has obtained jurisdiction of a proceeding 
to adjudge a person an idiot and to appoint a guardian, 
it retains jurisdiction until a final disposition, and may 
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make the necessary orders to protect the party’s inter- 
ests.—In re VPropst, N. Car.,568. E. Rep. 342. 

70. COVENANTS—Breach. —Where a lessee relies ona 
breach of acovenant ina leuse, he must set out th» 
eovenant in his declaration and allege its breach in ac- 
cordance with legal requirements in such action,—Cas- 
sidy v. Richardson, N. H., 66 Atl. Rep. 641. 

71. CRIMINAL EVIDENCE—Rape.—In a prosecution for 
rape, testimony ofa physician as to physical condition 
of prosecutrix, and his opinion conflicting with opinions 
given by defendant’s witnesses, held proper rebattal — 
State v. Werner, N. Dak., 112 N. W. Rep. 60. 

72. CRIMINAL EVIDENCK—Typewritten Letters Signed 
with Stencil.—A letter written -wholly on # typewriter, 
with the s:gnature of the accused thereto appended with 
astencil, veld incompetent as evidence against such ac 
cused as acommunication purporting to have come from 
him, unless shown to have been acknowledg:d by him 
as his letter, or acquiesced inor acted upon by him — 
Sprinkle v. United States, U.S.C.C of App, Fourth 
Circuit, 150 Fed. Rep. 56. 

78. CRIMINAL LAW —Former Jeopardy.—Where accused 
had once presented to the trial court the question of his 
former jeopardy, with a demand that he be discharged 
from further prosecution, it Was not necessary that he 
should again repent such demand in order to save his 
rights on uppeal.—Gillespie Vv. State, Ind., 80 N. K. Rep. 
$29 

74. CRIMINAL TRIAL—Appeal from Mayor’s Court.— 
Where on appeal from the mayor’s courtto the supenor 
court, 4 trial was had de noro, errors conmutted in the 
mayor’s court will be disregarded on appeal.—State v. 
Brittain, N. Car., 56 8. E. Rep. 352. 

75. CRIMINAL TRIAL—Continuance.—Where a motion 
for continuance was denied, and the judge bad the ab 
sent witness brought into court and offered to allow 
counsel for the defense to introduce him, there was no 
ground for new trial.—McMillan v. State, Ga., 578. E. 
tep. 309. 

76 ORIMINAL TRIAL—Newly Discovered Kvidence.— 
The supreme court has no power to entertain a motion 
for a new trial for newly discovered evidence in a 
criminal cause.—State v. Turner, N. Car., 578. K. Rep 
158. 

77. CRIMINAL TRIAL—Plea of Nolo Contendere.—The 
plea of nolo contendere is an implied confession of the of- 
fense charged, and the judgment of conviction follows 
that pleaas well as the plea of guilty.—State v. Herlihy, 
Me , 66 Atl. Rep. 643. 

78. CRIMINAL TRIAL—Reception of Verdict.—A verdict 
in a crimipal case is not vitiated by the fact that it is 
received in the absence of the clerk, when the judge, the 
solicitor general, the accused, and his counsel are all 
present.—Robinson v. State, Ga., 56S. E. Rep. 315. 


19. DEATH—Mortality Tables as to Life Expectancy.— 
In an action for personal injuries, it was not error for the 
court, in instructing the jury asto the measure of dam- 
ages, to state that the mortality tables placed the 
life expectancy of plaintiff's intestate at so many years. 
—Northern Alabama Ry. Co. v. Key, Ala., 43 So. Rep. 
74. 

80, DEATH—Punitive Damages.—An action under Civ. 
Code 1902, §§ 2851, 2852, for wrongful death, isa new cause 
of action, and not a survival of an action accruing to de- 
ceased, and authorizes exemplary damages where the 
wrongful negligence was the result ot willfulness or 
malice .—Osteen v. Southern Ry., Carolina Division, 8S. 
Car., 57S. E. Rep. 196. 

81. DEEDS—Capacity to. Convey.— Where a grantor’s 
mental incapacity was not permanent and continuous 
but only “by spells,” and where the act was reasonable 
and natural, the burden of proof was on the party assail- 
ing the act to show incapacity at the time it was done.— 
Hudson v. Hudson, N. Car.,57 8. E. Rep. 162. 

82. DEEDS—Description.—A call in a description to be- 
gin at the “southeast” corner of alot held a plain mis- 
take for the “southwest” corner, and did not render the 








description fatally defective.—Siedschlag v. Griftin, Wis., 
112 N. W. Rep. 18. 

8%. DIVORCE—Alimony.—W here an application for ali- 
mony is wade by the wife in behalf of herself and minor 
children, and she abandons her application, that she re- 
mains « party will not prevent the judge from granting 
alimony exclusively to the children —Edmondson vy, Ed- 
mondson, Ga.,4578 E, Rep. 308. 

84. DruGGISTS — Liability for Acts of Servants.—A 
druggist is liable for the act of his clerk in selling, when 
a-ked for a preparation to washa wound, a solution 
containing over 86 per cent. of carbolic acjd.—Horst v. 
Walter, 103 N. Y. Supp. 750. 

85. EMINENT DoMAIN- Condemnation After Location 
of Railroad —A railroad corporation held not entitled to 
condemn lands for the purpose of straightening and im- 
proving the line of its road.—Cairo, V.& C. Ry, Co. v. 
Woodyard, Ill., 80 N. EK. Rep. 882. 

86. EQuiry—Laches.—Where laches has started to run 
ugainst an ancestor, it continues to run against.a minor 
heir the same as the statute of limitations.—Warner ¥. 
Hamill, lowa, LIL N. W. Rep. 939. 

87. EVIDENCK — False linprisonment.—In an action 
for false imprisonment, the plaintiff was properly allow- 
ed to testify that he was detained against his will, since 
it was the statement of a fact and not the expression of 
an opinion.—C. N. Robinson & Co. v. Green, Ala., 43 So. 
Rep 797. 

88. EVIDENCE—Judicial Notice.—In a suit to abate a 
dam as a public nuisance, the court coald not take judi- 
cial notice that the stream in which the dam was located 
was nonnavigable, contrary to the allegations of the 
complainant.—State v. Norcross, Wis., 112 N. W. Rep. 40. 

89 EVIDENCE—Opinions as to Value.—A witness is 
not competent to give his opinion of the value of real 
estate unless he shows that he has had the means to 
form an intelligent opinion derived from an adequate 
knowledge of the property in controversy and of its 
value.—Butsch Vv. Smith, Colo., 90 Pac. Rep. 61. 

90. EVIDENCE—Value of Goods Destroyed,—In an ac- 
tion on fire policies, the quality of the merchandise de- 
stroyed being in issue, held not error to allow plaintiff's 
witness to exhibit, in connection with her testimony 
that articles purchased out of the stock were of good 
quality, the articles themselves.—Bloch v. American Ins, 
Co., Wis., 112 N. W. Rep. 45. 

91. EXCEPTIONS, BILL OF—Mandamus to Compel Sign- 
ing.—Mandamus will not issue tocompel a judge to sign 
a bill of exceptions in a case not within its jurisdiction 
when such want appears from the application for the 
writ —Harris v. Sheffield, Ga., 57 S. E. Rep. 305. 

92. EXCEPTIONS, BILL OF—New Trial —Judge of one 
judicial circuit, assigned to preside in a court in another 
circuit, held to have power to hear motion for new trial, 
under Laws 1905, p. 81, ch. 5403, and settle bill of excep 
tions, after time of his assigninent to the other circuit 
has expired.—Atlantic Coast Line R, Co. v. Mallard, Fla., 
43 So. Rep. 755. 

93. EXECUTORS AND ADMINISTRATORS— Action by Heirs. 
—The heirs of a decedent may maintain trover for dam- 
ages for sand taken from the lands of the decedent dur- 
ing his lifetime, notwithstanding that there was an ad- 
ministrator.—Nashville,C. & St. L. R. v. Karthaus, Ala., 
48 So. Rep. 791. ; 


94. EXECUTORS AND ADMINISTRATORS —Continuance of 
Decedent’s Business. — A creditor whose claim arose 
while business was conducted by administrator held en- 
titled upon showing insolvency of administrator and 
that business was profitable to have profit applied to his 
dabt.—American Surety Co. v. MeGuire, 103 N. ¥. Supp. 
753. 


95. EXECUTORS AND ADMINISTRATORS—Private Sale of 
Land.—If an executor conveyed land and received the 
proceeds, suit by a devisee against the executor to re- 
cover the proceeds held an election to confirm and ratify 
the conveyance.—Board of Education of Glynn County 
v. Day, Ga., 57 S. E. Rep. 359. 
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%6. FALSE IMPRISONMEN?®r — Acts Constituting.—The 
placing uf a person against his will in a position where 
he cannot exercise it in going where he may lawfully go, 
and detaining him at the will of another, without lawful 
authority, is false imprisonment.—C. N. Robinson & Co. 
v. Green, Ala., 4% So. Rep. 797. 

+7. FEDERAL COURTS—Federal (uestion.—No federal 
question sustaining writ of error from supreme court of 
the United States to a state court held involved in con- 
tention that defendant was compelled to be a witness 
against himself, contrary to Const. U. 8. Amend. 5.— 
Barringt.n v. State of Missouri, U. 8.8. C., 27 Sup. Ct. 
Rep. 582. v 

98. FEDERAL COoURTS—Rules of Decision.—A decision 
of the Supreme Court of Kansas as to the accrual of a 
stockholder’s statutory liability will be followed by a 
federal court sitting in another state in an action to en- 
force a similar liability under the Kansas statute.— 
Ramsden v. Knowles, U. 8. C.C., D. Mass., 151 Fed. Rep. 
718. 

99. FIRE INSURANCE—V’roofs of I oss.—Insurance com- 
panies held to have waived any defects in the proofs of 
loss furnished where they made no objection tkereto at 
the time and afterwards denied any liability under the 
policies.—Rochester German Ins, Co. vy. Schmidt, U. 8. C. 
C., D. 8. Car., 151 Fed. Rep. 681. 

100. Fish — Short Lobster Statute.—An _ indictiment 
charging that accused had in her possession 67 live lob- 
sters and 53 cooked lobsters, each less than 101 2 inches 
in length, did not charge two offenses under Rev. St. ch. 
4i, § 17.—State v. Brewer, Me., 66 Atl. Rep. 642. 

101. FIXTURES—Removal.—A tenant held entitled to 
remove a large single door substituted by him for two 
small ones and to replace the small ones before the ter- 
mination of his tenancy.—Crandall Investment Co. v. 
Ulyatt, Colo., 90 Pac. Rep. 59. 

102, FRAUDS, STATUTE OF—Sale of Personalty.—A deliv- 
ery and acceptance of any part of the goods sold under 
an oral agreement takes the contract outof the statute. 
—Gabriel v. Kildare Elevator’ Co., Okla., 90 Pac. Rep. 10. 

103. GUARDIAN AND WaRD—Selection by Ward.—A new 
guardian cannot be appointed on the selection by the 
ward until the letters of the former guardian are re- 
voked.—Dickerson v. Bowen, Ga., 57 8. EK. Rep. 326. 

104. HIGHWAYS — Automobiles.—The operator of an 
automobile held charged with notice that such machines 
are calculated to frighten horses, and was therefore 
bound to exercise’ care to prevent such occurrences.— 
House v. Cramer, Iowa, 111 N. W. Rep. 3. 

105. HOMICIDE—Excuse or Justification .— Matter to re- 
duce the killing from murder to manslaughter or excuse 
it altogether is not required to be shown beyond a rea- 
sonable doubt, but need only be shown to the satisfac- 
tion of the jury.—State v. Kendall, N. Car., 57S. E. 
Rep. 349. 

106. HOMICIDE — Intent.—Intent is not an essential 
element of the statutory definition of manslaugh- 
ter when committed by culpable negligence.—Kent vy. 
State, Fla., 43 So. Rep. 778. 

107. HOMICIDE—Self Defense.—In a charge upon self- 
defense, the expression, “when a man is out of danger he 
should remain out of danger,” is erroneous.—Johnson vy. 
State, Fla., 43 So. Rep. 779. 

108. INDIANs—Treaty Ceding Lands.—Act March 3, 1905, 
ch. 1452, 33 Stat. 1016, amending and improv ig an agree- 
ment for a cession of lands, within the Wiud River Indian 
reservation in Wyoming, construed with respectto a 
proviso giving complainant the right to select and buy a 
traet of 640 acres of mineral and coal lands from the 
lands ceded.—Wadsworth v. Boysen, U. 8. C. C. of App., 
Kighth Circuit, 148 Fed. Rep. 771. 

109. INJUNCTION—Picketing in Labor Strike.—A court 
will not enjoin picketirg by striking workmen, but it 
must be so conducted asto leave the persons solicited 
feeling that they are at liberty to comply or not, as they 
please.—Pope Motor Car Co. v. Keegan, U. S.C. C., N. D. 
Ohio, 150 Fed. Rep. 148. 








110. INJUNCTION—Subjects of Protection.— Defendant 
held not entitled to interfere with piaintiff’s riglits under 
acontract simply thathe may gap business thereby, 
and equity will enjoin him from doing so.—Beekman v. 
Marsters, Mass., 80 N. KE. Rep. 817. 

111. INTOXICATING LIQUORS—Local Option Election.— 
The unconstitutionality of the act under which a local 
option election is held and the compliance with the pre- 
requisites for calling the election are not within the 
scope of the contest provided for by Pol. Code, § 1546.— 
Harris v. Sheffield, Ga ,57 S. EK Rep. 305. 

112. INTOXICATING LiIQUORS— Nature of License.—A h- 
cense for the sale of intoxicating liquors held granted by 
the state in the exercise of its police powers, and subject 
to modification or annulment at pleasure.—State vy. 
Maryland Club, Md_, 66 Atl. Rep 667. 

113. JupDGEs—Correction of Records.—A judge while 
holding district court in another county wit. in the dis- 
trict Lad no power to correct the records of the district 
court of C county even on notice.—Wilhams y. Dean, 
lowa, 111 N. W. Rep, 981. 

114. JUDGES—Territorial Limit of Jurisdiction.—A cir- 
cuit judge of the United States may do chamber business 
at any place within his circuit without regard tothe par- 
ticular district in which the cause is pending.—Horn v. 
Pere Marquette R. Co ,U.S.C.C., E. D. Mich, 151 Fed. 
Rep. 226. 

115. JUDGMENT—Versous Concluded.—Where a next 
friend on behalf of minors interpused aclaim to prop- 
erty levied cn, and this was duly tried without objection 
tothe formofthe proceeding, and the property was 
found subject, this would be conclusive upon the minors, 
—Walden v. Walden, Ga., 578. E. Rep. 323. 

116. JUDGMENT—Property Prima Facie Liable.—Where 
a husband conveys land to his wife, her deed not being 
recorded, and a judgment is obtained against the hus- 
band, the land is prima facie liable, and if the wife claims 
the property, she must show a resulting trust in her 
favor.—Logan v. Ballard, W. Va., 57S. K. Rep. 142. 

117. JURY—Opinions Previously Formed.—Juror hold- 
ing opinion based on newspaper accounts and street 
gossip held not incompetent if he can impartially try the 
cass notwithstanding such opinion.—State v. Werner, N 
Dak., 112 N. W. Rep. 60. 

118. LANDLORD AND TENANT—Lien far Rent.—Where a 
tenunt mortgaged certain of his property, the landlord 
was not bound to enforce his rent claim against the 
property mortgaged, but was entitled to proceed against 
Otuer property subject to the lien.—Citizens’ Sav. Bank 
of Olin v. Woods, Lowa, 111 N. W. Rep. 929. 

119. Lire EstTatTEs — Accounting —Where a widow 
took under a deed the exclusive use of personalty for 
life, on her death the representative of the life tenant is 
chargeable with the principal sum received from all of 
such personal estates sold by the life tenant, with inter- 
est thereon from the death of the life tenant.—Roush v. 
Hyre, W. Va., 57S. E. Rep. 368. 

120. Lire INSUKANCE—Nature of Contract —On pay- 
ment of theinitial premium ona life insurance policy, 
a contract is created fur insurance for the whole of the 
life insured, and the ivsurer’s rightto terminate such 
contract for nonpay ment of premiums is one of forfeit- 
ure.—Murray Vv. State Life Ins.Co.,U.5.C.0., N. D. Pa., 
151 Fed. Rep. 539. 

121. LIMITATION OF AC1LIONS—Relief Against Statute. — 
A plaintiff held not entitled to equitable relief against 
the bar of the statute of limitations on the ground that 
she was chargeable with laches and wantof due dili- 
geaoce in commencement of the action and in the com- 
mencement and prosecution of # prior action.—Patter- 
son v. Safe Deposit & Trust Co., of Baltimore, U. S. C. 
C. of App., Fourth Circuit, 148 Fed. Rep. 787. 

122. LIMITATION OF ACTIUNS—Stockholders Liability.— 
Where a creditor’s right to sue stockholders of a cor- 
poration on a statutory liability was fixed on dissolution 
of the corporation, it was not affected by the eXtinction 
of plaintiff's remedy against the corporation.—Rams- 
den v. Knowles, U. 8. C. C., D. Mass., 151 Fed. Rep. 715. 
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123. MANDAMUS—Mu_ cipal Corporations.—A mupi- 
cipal body cannot be dicially compelled to efface any 
history of its proceedi..gs from its records on the ground 
that they were erroneous.—Hartwig v. City of Water- 
town, Wis., 112 N. W. Rep. 21. 

124. MARINE INSUHANCE—Stranding of Vessel .—Under 
a policy of marine insurance, held, that wind causing 
stranding of a steamboat insured comes under the term 
“stress of weather.”—Huntington, A. & B. S. Transp. 
Co. v. Western Assur. Co., W. Va., 57S. E. Rep. 140. 


125. MARSHALING ASSETS AND SKCURITIKS—Applica- » 


tion of Doctrine.—The doctrine of marshaling assets or 
securities is not administered at the suitof the debtor, 
bat only as between creditors.—Citizens’ Sav. Bank of 
Olin v. Woods, Iowa, 111 N.W. Rep. 929. 

126. MASTER AND SERVANT—Assumed Risk.—If a mas- 
ter sets a servant of tender years to work on a machine 
which he had not the capacity to operate, he is reponsi- 
ble for any injury, if the child was of sufficient intelli- 
gence to be charged with the assumption of the risk.— 
Shirley v. Abbeville Furniture Co., 8. Car., 57 8. E. Rep. 
178 

127. MASTER AND SERVANT—Assumption of Risk.—A 
servant leaving his place of work ina mine and going 
to another part of the mine on private business of his 
own held not entitled to recover against the master for 
injuries.—Pioneer Min. & Mfg. Co. v. Talley, Ala., 4% So. 
Rep. 800. 

128. MASTER AND SERVANT—Contributory Negligence. 
—Where it was the duty of plaintiff's intestate to go 
upon the track to place lights on a locomotive, held, that 
he was not guilty of contributory negligence iu doing so. 
—Northern Alabama Ry. Co. v. Key, Ala., 4880. Rep. 794. 

129. MASTER AND SERVANT—Defective Machinery.— 
Where machinery employed is dangerous because of 
some deficiency known to the servant, he cannot recover 
simply because the master had not used the most ap- 
proved machinery.—Wilder v. Miller, Ga., 57 S. KE. Rep. 
309. 

130. MASTER AND SERVANT—Negligence.—Where de- 
fendant’s engineer saw plaintiff on or nearthe track, he 
had a right to assume that he would remove to a place of 
safety after the whistle had been blown sufficiently under 
thecircumstances to give proper warning.—Brown v. 
Southern Ry. Co., N. Car., 57 8. E. Rep. 397. 


131. MASTER AND SERVANT—Safe Place to Work.— 
Where a servant complains of a dangerous defect in his 
place of work, and the master promises to remedy it, 
the risk is on the master, and the servant is relieved 
from it for a reasonable time to enable the employer to 
remove it, unless the danger is imminent.—Utah Consol. 
Min. Co. v. Paxton, U.S.C. C. of App., Eighth Circuit, 
150 Fed. Rep. 114. 


132. MILITIA— Authority to Use.—Whether or not a 
state of insurrection exists in a loca’ity requiring the use 
of the military of the state is a question to be deter- 
mined by the executive department of the state, and 
when so determined its decision cannot be inquired into 
or reviewed by the courts.—Moyer vy. Peabody, U.S.C. 
C., D. Colo., 148 Fed, Rep. 870 


133. MORTGAGES—Action to Set Aside Foreclosure.—In 
an action to set aside the foreclosure of a trust deed, 
where the party who derived title through a second 
trust deed had received from the rents and profits more 
than she expended on the premises, she was not entitled 
to receive further reimbursements.—Barlow v. Hitzler, 
Colo., 90 Pac. Rep. 90. 


134. MORTGAGES—Construction of Maturity Clause.— 
Where a mortgage provided all the installments should 
mature on a sale of the land by the mortgagor, the cause 
was binding upon one who purchased subject to the 
mortgage.—Tidwell v. Wittmeier, Ala.,43 So. Rep. 782. 


135. MORTGAGES—Description of Land.—A mortgage 
describing land as a tract lying in a certain county and 
district containing 100 acres and bounded by the land of 
the grantor and other persons named is not void for un- 
certainty.—Walden v. Walden, Ga., 57S. E. Rep. 323. 





136, MUNICIPAL CORPORATIONS—Com pensation of Ofti- 
cers.—That a taxpayer knew the mayor and aldermen of 
the city had fixed the mayor’s salary at an amount ex- 
ceeding that allowed by law without objecting thercto or 
to payment of the excess did not estop him from suing 
to require the mayor to refund the excess paid.—Dren- 
nen ¥. Griffin, Ala,, 43 So. Rep. 785. 

137. MUNICIPAL CORPORATIONS—Dangerous Premises. 
—A village, having licensed the construction of a drain 
to carry off hot water from a steam-beating plant into 
one of its streets, was bound to exercise ordinary care 
as to its use.—Svendsen vy. Village of Alden, Minn., 112 
N. W. Rep. 10. 


138, NAVIGABLE WATERS— Right to Wharf Out.—At 
common law, no right to wharf out to navigable waters 
attached to the ownership of shore lands, and such right, 
if it exists, must te based on some legislation of the 
state.—Western Pac. Ry. Co. v. Southern Pac. Co., U.S. 
C.C. of App., Ninth Circuit, 151 Fed, Rep. 376. 


139. NEGLIGENCE—Res Ipsa Lequitur.—The doctrine 
of res ipsa loquitur held not applicable to an action against 
a subway compuny for injuries received by plaintiff 
while passing a subway manhole.—Robinson v. Empire 
City Subway Co., 103 N. Y. Supp. 717. 

140. PaRTITION—Laches —Where, in an action to re- 
cover land, neglect and abandonment are shown with 
equitable circumstances in favor of the defendant from 
which laches may be imputed to plaintiff, the burden 
rests upon him to excuse such laches.— Warner v. Hamill, 
Iowa, lil N. W. Rep. 939. 

141. Post OF FICK—Bonds of Bidders for Mail Carrying 
Contracts.—On default by a bidder for a contract for 
carrying the mails, who has given a bond pursuant to 
Act June 23, 1874, 18 Stat. 235, ch. 456, § 245 (U.S. Comp. St. 
1901, p. 2695), the surety on such bond is liable for the 
full sum stated as the penalty therein as liquidated dam - 
ages regardless of the actual damages sustained by the 
United States.—United States v. United States Fidelity 
& Guaranty Co., U. 8. C. C., D. Md., 151 Fed. Rep. 584. 


142. PowERS—Joint Powers of Executors,—That one of 
the joint executors has moved from county of adminis- 
tration held not to alter rule requiring both executors to 
join in deed in pursuance of private sale.—Board of Kd- 
ucation of Glynn County v. Day, Ga., 57S. E. Rep. 359. 


143. PRINCIPAL AND SURETY—Accounting.—Where de- 
fendant had repudiated its agency for the sale of certain 
goods for plaintiff, plaintiff was not required to prove a 
demand for the goods in order to sustain his right to an 
accounting.—Ailsopp v. Joshua Hendy Mach. Works, 


Cal., 90 Pac. Rep. 39. 


144. PRINCIPAL AND AGENT—Authority of Agent.—In 
an action by an insurance company to recover money 
paid under the mistaken belief insured was dead, held 
the company could not question its agent’s authority to 
do and say what he did at the settlement.— New York Life 
Ins Co. v. Chittenden & Eastmen, Iowa, 112 N. W. Rep. 96. 


145, PRINCIPAL AND SuRETY—Effect of Extension of 
Time for Payment.— A married woman executing a note 
as security for the payment of debts incurred by another 
held not released from liability on the ground of exten- 
sion of time of payment of the debts secured.—Fitts v. 
A. F. Messick Grocery Co., N. Car., 57 8. E. Rep. 164. 


146. PRINCIPAL AND SURETY—Notice asto Default of 
Contract6P.—Failure to complete a building within the 
time specified, where the work is continued, held not 
such an abandonment of the work and such a default as 
requires notice to the sureties.—Americun Surety Co. v. 
Scott & Co., Okla., 90 Pac. Rep. 7. 


147. PRINCIPAL AND SURETY—Pledge to Secure Debt of 
Another.—A creditor who held as collateral security 
property owned by his debtor, and also. other property 
pledged by another, by his surrender of the property of 
his debtor, without the consent of the other pledgor, 
forfeited his right to retain the property pledged by the 
latter.—Jn re Sanderson, U. S. D. C., D. Vt., 150 Fed. 
Rep. 236, 
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148. RaAILROADS— Accident at Crossing.—It is negli- 
gence per se to back atrain on a dark night over a cross 
ing without blowing a whistle or ringing the bell or 
haying lighton the advancing reversed car.—Dowles v. 
Chesapeake & O. R. Co., W. Va., 575. E. Rep. 131. 

149. RAILROADS—Injury to Passenger.—It is the duty of 
a brakeman employed on an elevated railroad to knew 
whether passengers are attempting to leave a car when 
he closes the gate thereof, and to act accordingly.—Me 
Garry v. Boston Elevated Ry. Co., Mass., 81 N. KE. Rep. 
194. 

159. RAILROADS—Injuary in Passing From Car to Car — 
It is not negligence for an elevated railway company to 
permit passengers to pass from one ear to another while 
the train 1s at a standstill, nor to fail to warn passengers 
* of a space between the cars.—Hogan v. Boston Elevated 
Ry. Co., Mass., 81 N. KE. Rep. 198. 

151. RAILROADS —Injury to Passenger on Station Steps. 
—VPresence of a piece of tobacco on a stairway leading to 
a railroad station, upon which a passenger fell, held not 
of itself sufficient to charge railroad with negligence — 
Kaplowitz v. Interborouzh Rapid Transit Co., 103 N.Y. 
Supp. 721. 

152. SALES—Burden of Proof.—Where a purchaser ac- 
cepts trees, the burden is upon her, in an action brought 
for,their price to prove that they did not comply with 
the contract.—S‘nith v. Pickands, Mich.,112 N. W. Rep. 
122 

158. SALES—Warranty.—A party to a contract of sale, 
relying to some extent on his own judgment or the state- 
ments of others as to the merits of the articles, may 
nevertheless rely on a warranty, if that were one of the 
inducements to the sale.—Chicago Telephone Supply 
Co. v Marne & Elkhorn Telephone Co., lowa, 111 N. W. 
Rep. 935. 

154, SCHOOLS AND SCHOOL DIsTRICTS—Schooc!] Control- 
ler.—Where there was no ward ina city which a person 
claiming to be a school controller could represent, and 
there was no election district in which votes could be 
cast for him for the ofice, a judgment of ouster against 
him was p:operly rendered.—Commion wealth v. Parsons, 
Pa. ,66 Atl. Rep. 657. 

155. SEAMEN—Failure of Vessel! to Procure Medical At- 
tention.—A steamship held liable in damages to a sea- 
man who was accidentally injured on a voyag* because of 
the failure of the master to go to a port only 70 miles dis- 
tantto procure medical attention, instead of . proceeding 
on the voyage to the next port, which was 1,100 miles.— 
The Como, U. 8. D. C., E. D. N. Y., 148 Fed. Rep. 914. 

156. SHIPPING—Chartered Vessels.—A chartered vessel 


required by the charter to be seaworihy is required to be, 


so with respect to the stowage of caigo as well as in hull 
and equipment, and, in the absence of special contract, 
to be supplied with proper fittings for the stowage of any 
lawful cargo.—Harloff v. Barber & Co., U. 8. D.U., S. D. 
N. Y.,150 Fed. Rep. 135. 

157. SHIPPING—Liability for Injuries to Passenger.—A 
ferryboat held liable for injuries to a passenger through 
falling into an open coal hole on the deck, which was left 
unguarded, and the passenger alsojheld negligent in fail - 
ing to see the hole, which was plainly visible, and award- 
ed one-third damages.—The Lackawanna, U.S. D.C., 8. 
D.N.Y., 151 Fed. Rep. 499. 

158. SPECIFIC PERFORMANCE—Parol Gifts.—Part per- 
formance or the making of valuable improvements relied 
on to take a parol gift of land out of the statute of frauds 
must indicate an acceptance of the gift on the terms on 
which it is alleged to have been made and clearly refer- 
able to no other arrangement or understanding.—Logue 
v. Langan, U. 8. C. ©. of App., Eighth Circuit, 151 Fed. 
Rep. 455. 

159. STATUTES — Federal (Kmployers’ Liability Act.— 
Federal Employer’s Liability Act, Act June 11, 1906, ch. 
4073, 34 Stat. 232, 15 a remedial, and not a penal act, and 
therefore the courts may euforce the valid part of the 
act where distinctly separable from the invalid portion. 
—Spain v. St. Louis & 8S. F. R. Co., U. 8. C. C., E. D. Ark., 
151 Fed. Rep. 522. 





160. SUNDAY—Work of Necessity.—Where plaintiff, a 
checker in the employ of defendant ;railroad, did work 
on Sunday that could have been performed on other 
days, except for the fact that it might have required more 
help, it was not work of necessity, and hence plaintiff 
could not recover therefor.—Bidwell v. Grand Trunk 
Western Ry. Co., Mich.,112N. W. Rep. 122. 

161. TAXATION—Immunity of National Securities.— Im- 
munity of national securities from state taxation held 
violated by tax imposed under Code Iowa, § 1322.—Home 
Sav. Bank v. City of Des Moines, U. 8.8. C., 27 Sup. Ct. 
Rep. 571. 

162. TAXATION—Rights of Taxpayers.—In a suit by a 
taxpuyer to require a mayor to pay into the city treas- 
ury excess salary received under an ordinance oyer that 
allowed by law, matter held properly presented by de- 
murrer and not by plea.— Drennen vy. Griffin, Ala., 43 So. 
Rep. 785 . 

163. TRIAL—Withdrawal of Evidence.—A party is not 
entitled, aS a matter of right. to withdraw legal and com- 
petent evidence, voluntarily introduced by him, which is 
favorable to bis adversary.—Zipperer v. City of Savan- 
nah, Ga.. 578. E. Rep. ail. 


164. TROVER AND CONVERSION— Elements.— Defendant, 
having repudiated its agency for sale of certain personal 
property, held to have converted the same to its own use, 
and was therefore liable for the value thereof as of the 
date it assumed control over the same.—Alsopp v. Joshua 
Hendy Mach. Works, Gal., 90 Pac. Rep. 39. 


165. Trusts— Right to Follow Funds.— The owner of an 
account given to a mercantile agency for collection, and 
the proceeds of which were wrorgfully converted by an 
employee of the agency, held entitled to follow the funds 
in whosoever hands they might be found.—Morris v. 
North American Mercantile Agency Co., 103 N. Y. Supp. 
761. 

166. UNITED STATES—ACction to Recover Money Paid by 
Mistuke.—The United States cannot recover mnoney paid 
to the holder of a pension check on which the indorse- 
ment of the payee had been forged, where it failed to 
notify such holder of the forgery promptly on its dis- 
covery. — National Exchange Bank of Providence v. 
United States, U. 8. C. C. of App., First Circuit, 151 Fed. 
Rep. 402. 


167. VENDOR AND PURCHASER—Constructive Notice.— 
A party is chargeable with such knowledge as he might 
have obtained on inquiry, where he knows facts which 
would lead a man of ordinary prudence to make such in- 
quiry, and in such cases matters of public record are 
constructive notice.—Warner v. Hamill, lowa, 111 N. W. 
Rep. 939. 

168. WATERS AND WATER COURSES— Discharging Sew- 
age Water Into River.—Where a city discharges sewage 
into a river, polluting the waters thereof, the city is 
liable for resulting damages to a lower riparian owner.— 
Markwardat v. City of Guthrie, Okla., 90 Pac. Rep. 26. 


169. WITNESSES—Impeachment.—Where one accused 
of violating the liquor law became a witness in his own 
defense, records of his conviction of criminal offenses 
on his plea of nolo contendere, were properly admitted to 
affect his credibility.—State v. Herlihy, Me.,66 Atl. Rep. 
6438. 

170. WITNESSES—Privileged Communications.—Testi- 
mony of physician as to conversations between himself, 
the defendant, and the state’s attorney held not in viola- 
tion of Rev. Code 1905, § 7304 —State v. Werner, N. Dak., 
112 N. W. Rep. 60. 


171. WITNESSES—Qualification.—VartyZnot acquainted 
with chattel mortgage records except that he has in- 
spected them held not competent to testify that a certain 
mortgage is not recorded. — Buxton vy. Alton-Dawson 
Mercantile Co., Okla., 90 Pac. Rep. 19. 


172. WITNESSES—Question by Juror.—In a criminal 
trial, the court may. in its discretion, permit a juror to 
question a witness.—State v. Kendall, N. Car., 57 8. E. 
Rep. 840. 
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